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OW READY—The new tax manual on the Revenue Act of 1934 
by ROBERT H. MONTGOMERY 


Federal Tax Handbook 


1934-35: 


Corporation Income Taxes—Gift Taxes 
Individual Income Taxes—Estate Taxes 
Capital Stock Tax—Excess Profits Tax, etc. 


Comments, counsel, and specific recommendations regard- 
ing application of each tax—procedure to be followed— 
trustworthy interpretation of new or doubtful provisions. 


THIS YEAR as perhaps never before, to 

_ make certain your clients or employers are 
not laying themselves open to ruinous over- 
payments or penalties, you must take unusual 
care in the handling of all transactions affecting 
tax returns—corporate or individual—for which 
you are responsible. 

The tax situation has changed radically in 
the past twelve months. The new law alters 
profoundly many of your procedures; numerous 
provisions—those relating to capital gains and 
losses are conspicuous examples—are unlike 
anything in previous laws. Treasury rulings 
and court decisions handed down show not 
only increasing strictness in application of the 
law, but reflect, in some cases, a fundamental 
change in reasoning. 

Here in Montgomery’s new Federal Tax Hand- 
book 1934-35 is exactly the tax-saving help and 
protection you need in your work. 


Gives Interpretation, Not Merely 
Compilation 


All in one place, you have a net answer to any 
likely question regarding the application of fed- 
eral taxes, the position to take, and the course 
to follow. From his years of experience with 
tax laws, Mr. Montgomery takes the respon- 
sibility of interpreting into plain, positive recom- 
mendations of procedure everything that bears 
on the 1934 law. Points that may cause trouble 

questionable rulings or decisions, doubtful pro- 
visions in the law itself—are discussed with his 
personal comments and suggestions. All through 
the book you get, together with your tax informa- 
tion, suggestions on the accounting procedure 
that will satisfy the requirements of the law. 


The Personal Work of An 
Outstanding Authority 


ROBERT H. Montgomery is eminently qualified to offer 
counsel of the type this Handbook represents. For 
many years he has made special study of tax legislation. 
Today he stands as one of America’s highest authorities. 

He is a Certified Public Accountant; Counsellor-at-Law; 
member of the firm of Lybrand, Ross Bros. & Montgom- 
ery; editor of the Financial Handbook; author of Audit- 
ing, of Federal Tax Practice, of Income Tax Procedure, 
1917-1929, and of the Federal Tax Handbooks, 1932-1935. 


His counsel as given in this new Federal Tax Hand- 
book 1934-35 combines the viewpoints of the lawyer and 
the accountant. 


Please let us emphasize that even if you had 
before you the law and all the cases, rulings, 
and decisions on any point, you would still lack 
this final interpretative counsel which Mont- 
gomery gives. Whether or not you subscribe 
to any services, you still need Montgomery. 


Just What You Want for Imme- 
diate Use 

The things in federal taxes that count are 
all in this new 1,160-page Handbook. You want 
your copy now in working on returns, to help 
you make sure that every allowance the law 
permits is being taken, that procedure has been 
adjusted to conform to changes in the law and 
its interpretation, that every transaction is being 
handled most economically from tax standpoint. 

You risk nothing in sending for the Hand- 
book—just mail the handy “on approval” form 
below. The price, if you keep the volume, is 
only $10.00—the very minimum outlay for the 
very maximum of information. : 
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MONTGOMERY 
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1,160 Pages 
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NEQUALED arrange- 

ment for quick, easy 
use. Reference features 
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haustive general index, 
and special index by 
which to locate instantly 
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with Mr. Montgomery’s 
comment upon it. 
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QAVE OVERPAYMENTS and Penalties 


Recent investigations and announcements have unfortunately tended 
to create among many taxpayers an atmosphere of doubt—even fear. 
The situation has in fact caused some taxpayers to jump at the conclu- 
sion that the conduct of their business affairs in such a way as to mini- 


mize tax liability is no longer legitimate. 


It should not be forgotten that taxpayers still have the legal right 
so to conduct their business that the minimum of tax liability as well 
The courts have held that the taxpayer 
is not bound to choose the pattern which will best pay the Treasury; 
there is no patriotic duty to increase one’s taxes. Montgomery’s Federal 
Tax Handbook 1934-35 shows what taxpayers may and what they may 
not do to pay not more than the legitimate minimum amount of tax. 


as other expenses will result. 
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Shall We Simplify and Preserve 
The Federal Income Tax? 


NuMBER 1 


By HermMAN T. REILING * 


HE United States Board of Tax Appeals was 

| created approximately ten years ago but it has 
been in existence in its present form only 
about eight years, for it was not until the passage 
of the Revenue Act of 1926 that the Board was in- 
corporated as a part of our judicial system to the 
extent of permitting a direct appeal 
from the Board to the Federal 


lize all matters into abstract legal formulae and pre- 
cedent. It may also be partially due to the respect 
accorded the Board. At any rate, because of the scope 
of the matters considered by the Board and the sig- 
nificance given their decisions, we may say that for all 
practical purposes, the income tax law is what the 

Board determines it to be. The 





courts of appellate jurisdiction. This 
is a short existence. However, the 
relative force and effect of the Board 
is not to be measured by the period 
of its activities. During the past 
ten years, approximately 80,000 ap- 
peals have been taken to the Board. 
All but about 11,000 of these appeals 
have been disposed of. In the 
course of this arduous task, the 
Board has dealt with a large num- 
ber of situations in nearly 9,000 
published decisions, which number 
does not include the many decided 
cases in which the written opinions 
were not published. Where there 
were no written opinions, the ap- 
peals were generally disposed of, 
either by a formal order of the 
Board or by settlements in line with 
the Board’s published decisions. 
These published decisions represent 
an expression of opinion upon a 
multitude of questions which are 
vital to a sound and just administration of the in- 
come tax. In the main, in considering the questions 
which concern the majority of the taxpayers, the 
courts have applied the same predominant philosophy 
reflected in the Board decisions. Probably this is to 
some extent a coincidence due to the procedure de- 
signed chiefly for the lawyer and his desire to crystal- 


* Of the Chicago Bar. 
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structure referred to as the Revenue 
Act has been reduced to a skeleton 
which supports the enormous body 
of the income tax law as defined 
and established by the Board. In 
applying the Act as written, the 
average taxpayer will make serious 
mistakes if he relies upon his own 
opinion of the words used by Con- 
gress, his own sense of justice or 
his experience and customs in trans- 
actions which may give rise to in- 
come. A knowledge of accounting 
as it is taught in our schools of com- 
merce and business administration 
will bring the taxpayer into wide 
disagreement with the taxing au- 
thorities in many instances. The 
taxpayer or his accountant must be 
a tax expert and look to the volumi- 
nous body of income tax law cre- 
ated by the Board. 

It seems reasonably certain that 
the principles followed by the Board 
will survive, even if the Board 
is suddenly abolished. The precedent accorded these 
principles and their repeated application carry great 
weight in a country of laws where the precedent of 
the past speaks louder than the justice of the present. 

This means that the future of the income tax de- 
pends upon the Board, and this in turn makes the 
manner in which ‘t functions a matter of general 
concern. Thus far the Board has received little pub- 
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lic attention. It directly affects only a very small 
percentage of the population. If we merely consider 
its direct contact with the citizenry, the Board is of 
little significance. However, viewed in respect to its 
effect in establishing a practical, effective, and just 
income tax, it is an agency which concerns all. The 
significance of its acts could make the newspaper 
headlines. The question is whether the attendant 
publicity would result in a decision favorable or un- 
favorable to continuing the Board in its present form. 

It seems clear that there should be an agency, sep- 
arate and distinct from the Treasury Department, 
for the purpose of reviewing an asserted additional 
tax, the hearing to be held prior to payment of the 
tax but not necessarily prior to definite assurance 
that the tax finally found to be due will be paid. The 
income tax is collected from persons who at times 
are required to pay large amounts. If these large 
demands are unjust, the unfairness is magnified by 
the old procedure in effect prior to the establishment 
of the Board, whereby a taxpayer had to pay first 
and litigate later. 

The unjust consequences can be minimized by the 
Treasury Department. But the Department should 
not be charged with the full responsibility of decid- 
ing whether a tax is proper before attempting to 
collect it. The Treasury Department can not be both 
the claimant and the judge and attain the desired 
success in either capacity. The two positions con- 
flict. As a collector of revenues and as a servant of 
the public in general, the Treasury official should 
resolve all doubtful questions in favor of the Gov- 
ernment. As a “judge,” he should be reluctant to 
impose a tax where it is not clearly shown to be 
due. This conflict of interest was demonstrated by 
the unsuccessful experiment of having an appeal 
board within the Treasury Department. The Advis- 
ory Tax Board created for this purpose by the Rev- 
enue Act of 1918 was discontinued prior to the end 
of its proposed experimental life of two years. 

It was in recognition of these difficulties that the 
Board of Tax Appeals was first created to give the 
taxpayer the benefit of a hearing by a separate and 
impartial body before being required to pay a con- 
tested tax. 

When the Board began to function, the taxpayer 
learned that the hearing before it was a de novo 
proceeding, the hearing beginning with nothing be- 
fore the Board but the petition filed. All the proof 
submitted to the Treasury Department in connection 
with the protest remained in the Department. This 
was almost a surprise to most persons and appears 
to result in an unnecessary duplication of efforts on 
the part of the taxpayer. If the taxpayer has made 
every effort to explain the matter to the Treasury 
Department, filing affidavits and documents, which 
set forth facts not subsequently questioned, he can 
not understand why he should be compelled to go 
over the whole matter again before the Board of 
Tax Appeals. It is no answer to say that the Board 
sits as a court or functions like a court, for the tax- 
payer is not certain that he wants to enter into the 
game as it is played before the courts. The law court 
is an institution which most men seek to avoid. 

Theoretically, the foregoing difficulty may be 
obviated by the parties stipulating all the facts not 
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in dispute. Actually this can not be done with any 
considerable degree of satisfaction. Often the Gov- 
ernment attorneys do not have the time to verify 
facts which should not be in dispute. Further, the 
attorneys for both sides attempt to win the case by 
the stipulation and hence fail to agree upon the choice 
of words to be used. Thus, the resultant trial, exam- 
ination of witnesses, and irrelevant questions on both 
sides, are too often required, or prolonged, in cases 
where all or the greater part of the facts are not in 
substantial dispute. 

Under a more practical procedure, upon deciding 
to appeal to the Board the taxpayer would file a 
formal brief notice of appeal. Thereupon he should 
be required to file with the Treasury Department 
(not with the Board) a complete statement of his 
case together with supporting affidavits and docu- 
ments. This should give the Treasury full informa- 
tion as to the taxpayer’s position, and an opportunity 
for the Department to agree with the taxpayer before 
taking further action. This requirement recognizes 
the ability of the many Treasury employees and offi- 
cials who are capable of making a satisfactory dis- 
position of the case when they are fully informed. 
Too many cases have gone before the Board which 
could have been satisfactorily settled if the taxpayer 
had made a complete showing before the Treasury 
Department. 

As the next step, if the Treasury Department does 
not agree with the taxpayer, and desires to continue 
its attempt to collect, it should be required to forward 
to the Board true copies of the taxpayer’s statement 
and supporting proof, together with a statement of 
its own position, the results of its investigation, all 
relevant documents in the possession of the Govern- 
ment, and other supporting proof. No time limit 
other than the ordinary statute of limitations should 
be placed upon the Department in-this respect, giv- 
ing it all the time it needs to make a complete investi- 
gation. Of course, the review by the Board would 
not be made until the Department complied with this 
requirement. 

This step is both a requirement and a privilege. 
As a requirement, it puts upon the Department the 
duty of making a careful investigation before taking 
further action, thus preventing categorical denials of 
a taxpayer’s claim where an appeal is imminent and 
eliminating the many cases which are unnecessarily 
passed on tothe Board. Asa privilege and an advan- 
tage to the Government, it gives the Department an 
opportunity to present to the Board the full results 
of its investigation. This would also be of benefit 
to the Board. The taxpayer can not rightfully object 
to such, for after all he should be willing to have his 
case decided upon the basis of all the facts. Under 
the strict rules of evidence followed by the Board at 
the present time, this procedure is not possible and 
the Board is given the full benefit of the Govern- 
ment’s investigations only in special instances. 

This procedure has a still further advantage. The 
preparation of the case by the Treasury must in such 
case be done by employees who fully comprehend 
the merits, if any, of the taxpayer’s case. If it clearly 


appears that the Government is in error in any re- 
spect that portion can be agreed to and not passed 
on to the Board. 


Further, it is still possible to 
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achieve a final settlement before transmitting the 
case to the Board. © 


Under the above procedure, after the case has been 
submitted to the Board for review, any dispute over 
material facts can be covered by the submission of 
such evidence as the Board deems necessary. The 
saving in time resulting from the changes suggested 
will be of benefit to the reviewing Board in its effort 
to uncover all the facts. By a wise use of this time 
and with the Government given a better opportunity 
to present its case, there may be less decisions that 
the taxpayer has not adduced sufficient evidence to 
enable a decision on the merits, judgment being given 
to the Government under the old rule as to the bur- 
den of proof. It must be remembered that in every 
case there is an effort on the part of the Government 
to collect an additional tax and that taxes should 
not be imposed upon an untrue basis made up of a 
reviewing agency’s inability to determine whether 
a tax is due. The reviewing agency should be given 
every opportunity to find the facts and determine 
whether a tax should be paid, and it should not be 
compelled to devote a great part of its time to receiv- 
ing evidence of facts which are not in dispute. In 
at least one respect, a controversy between a tax- 
payer and his government differs materially from 
controversies between individuals. The tax dispute 
is an attack against an attempted collection of gov- 
ernmental revenues. Our government is supported 
chiefly by taxation. For obvious reasons that gov- 
ernment must be maintained but it must be done by 
a fair and just method of taxation. The government 
can not afford to collect taxes by the same legal 
tricks in procedure for hearings which prevail in liti- 
gation between private parties. Neither should tax 
exemption be obtained in this manner. 


It is expected that under the suggested procedure, 
there would be less need or reason for taking the 
matter to the courts. However, after the Board 
makes its finding of facts and decision in the sug- 
gested manner, any further contest could be taken 
by way of the courts, and the proceedings before 
the Board could be utilized by the Court in arriving 
at its decision, the court not being precluded from 
taking further testimony. 


This procedure is essentially that anticipated by 
most persons at the time the agitation for the crea- 
tion of the Board began. The anticipation seems to 
have reflected the most reasonable course to take. 
It keeps the controversy out of the judicial system 
as long as possible. Under such procedure, the ques- 
tion before the Board is clearly whether the tax 
should be paid. Strict pleadings and the formation 
of superficial issues are not recognized, and there is 
no occasion for the Board to make its decision upon 
the basis of contentions which are far removed from 
the point which reason suggests should be decided. 
Two illustrations of these defects at the present time 
will suffice to show the need for a change. 

In the first case’? in point, under a petition filed 
with the Board by the parent corporation of an 
alleged affiliated group, fourteen corporations sought 
to have their income tax liability adjusted by the 
Board. After the petition had been pending before 





‘See Tide Water Oil Co., 29 B. T. A. 1208. 
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the Board for three and one-half years an amended 
petition was filed alleging that three of the corpo- 
rations were outside the affiliated group. Under a 
decision of the Supreme Court this was clearly true. 
However, it appears that the total tax due upon 
such basis was greater than if the corporations had 
been affiliated. But on the face of the opinion of the 
Board the Government lost its right to proceed against 
the three corporations. The main issue as framed 
by the attorneys for both sides did not go to that 
question, but was whether the petitioner was estopped 
from denying affiliation. The Board rightfully held 
that it was not, but did not discuss the status of the 
three corporations. Apparently, these three corpo- 
rations, which for three and one-half years had been 
seeking the benefit of the Board, were permitted to 
go free from the additional tax upon a theory that 
they had never — before the Board. 


In another case? upon a review by the full Board, 
the prior decision of a division of the Board was 
recently reversed, both decisions dealing entirely 
with the theory of estoppel, a theory which had no 
bearing on the amount of taxable income to be re- 
ported by the taxpayer. For a number of years the 
taxpayer received advance mining royalties which it 
credited to a reserve amount and did not report as 
taxable income. In the taxable year in question and 
by reason of a cancellation of the royalty agreement, 
royalties were taken into the profit and loss account. 
Apparently because of the nature of the pleadings 
and prior decisions the Board never considered 
whether under the particular circumstances any por- 
tion of the royalties should be treated as income in 
the year in which they were taken into income upon 
the books, a question which the taxpayer itself 
would probably have decided in favor of the Gov- 
ernment, if it had not resorted to the legalistic 
theories for reporting income announced in prior 
decisions and discussed more fully in a prior article.* 
At any rate whether it was the fault in the pleadings 
or the influence of such prior decisions, the Board 
never went to the merits of the case. Under a more 
adequate procedure, the issue, twice considered by 
the Board, first by a division and then by the full 
Board, would not have been limited to determining 
whether the taxpayer was estopped from claiming 
that the amounts were not taxable in the year in 
question. 

Both of these cases show that our income tax law 
is absorbing the defects and opportunities for injus- 
tice which prevail in other fields of the law. In the 
criminal law, instances analogous to these have un- 
dermined the cause of justice and have created an 
unusual lack of confidence in our criminal procedure. 
In the law courts where men attempt to settle their 
difficulties similar instances have made men fear the 
courts instead of looking to them for a redress of 
their wrongs. So in the cases cited, the taxpayer 
won, but it was at the price of learning that in the 
income tax as in other fields of law cleverness may 
count most. The nature of the pleadings saved the 
taxpayer from having to stand on the merits. Thus, 





2? Sugar Creek Coal & ning Co. 3 C. C. H. Dec. 8733, overruling the 
Division opinion in 30 B 

3“The Function of a Taxpayer's Othies in Income Tax Liability”, 
Tue Tax Macazine, June, 1934, p. 294, 
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this in effect made the Board a device for escaping 
a possible tax liability, which it should not be and 
which under the suggested change it would not be. 


The preceding discussion is confined to the prob- 
lem of devising a more satisfactory method for 
settling the disputes which arise between the tax- 
payer and his government. These procedural diffi- 
culties concern us only because there are disputes. 
The taxpayers are chiefly interested in securing an 
income tax which they can understand. They prefer 
to be able to comply with the law without undue in- 
convenience and misunderstanding or, in the alterna- 
tive, to have the law applied to them without unusual 
and unexpected demands. In short, most taxpayers 
are anxious to see the law simplified. 


The question of tax simplification was once dis- 
cussed and urged for consideration, but during the 
past ten years it has symbolized an apparently lost 
cause. The Revenue Act of 1921 contained a pro- 
vision for a Tax Simplification Board, but nothing of 
special interest resulted from the enactment. This 
Board had the status of an investigating committee, 
one of America’s institutions usually especially de- 
signed for avoiding an impending issue. By provid- 
ing for the so-called Simplification Board, Congress 
recognized those who were interested in the subject. 
Such recognition completely overwhelmed the pro- 
ponents of tax simplification who promptly forgot 
their ambitions in this respect. 


Within three years after the creation of the inves- 
tigating Board, tax simplification was a dead issue. 
The Board of Tax Appeals was then created by the 
Revenue Act of 1924, not as a measure for simplying 
the income tax but for the reasons previously stated, 
and with the establishment of the Board, we began 
to make secure a philosophy of the income tax law 
and a guiding set of rules which are in opposition 
to tax simplification. The principles followed be- 
come the precedent for the future and make tax 
simplification more difficult. 

With this history before us, we should be particu- 
larly interested in the resolution (H. Res. 418) passed 
in the last session of Congress, authorizing an in- 
vestigation of the internal revenue laws “with a view 
to determining methods of improving and simplify- 
ing and of preventing evasion and avoidance of such 
laws.” Shall we begin now to simplify the income 
tax? 

In any effort to simplify the income tax, the gen- 
eral approach should be to enact and administer the 
tax in a manner which will not require any unusual 
technical knowledge on the part of the taxpayer. In 
other words, most honest taxpayers should be able to 
abide by the law if they conduct themselves in the 
accustomed manner in their particular businesses. 
In this connection, it should be noted that the trans- 
actions affecting tax liability may be divided into a 
few general groups. This grouping is made for the 
convenience of a general discussion. It begins with 
the transaction after we have gotten over the diffi- 
cult hurdle of determining what the transaction is, 
a problem which is also significant in tax simplifi- 
cation but which is too often decided at the present 
time upon the basis of the formalities observed.* For 
example,° a beneficiary under a will was held to have 
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“received a constructive distribution” of a cash legacy 
of $500,000, because the executor credited that 
amount to his account and the estate was solvent. 
Nothing was stated to show that the estate had 
$500,000 in cash. How could the beneficiary receive 
it from the estate, constructively or actually, if the 
estate did not have it? The answer is he could not, 
and to hold that he did merely adds to the income 
tax law a recognition for formality which tends to 
complicate the law beyond the intention of Congress 
and helps to make the law less understandable by 
the taxpayer. It constitutes an act of judicial 
authority more detrimental to sound taxation than 
any exemption expressly written into the law by Con- 
gress. Moreover, the problem of eliminating such 
methods of complication is not one which Congress 
can successfully meet. So long as respect for form 
prevails in interpreting the law, Congress can never 
“plug” all of the loopholes which are not created by 
it but which arise out of the methods followed in 
construing and applying sound and proper provi- 
sions enacted by Congress. 

One more caution is necessary before proceeding 
with the different groups of transactions. The 
grouping discussed below is not made in ignorance 
of the fact that few, if any, transactions are alike. 
On the contrary, the classification is meant to empha- 
size the need for an approach to tax simplification 
upon the basis that seldom are two transactions alike, 
and therefore that hackneyed citations of precedent 
are relatively unimportant in fixing tax liability. 
With this clearly in mind, we take up the general 
outlines of the different groups. 

First, there are the regularly and frequently occur- 
ring transactions involving amounts which are small 
in comparison to the total income received or total 
expenses incurred by the taxpayer. An improper 
treatment of one of these items does not result in 
any substantial increase in tax. The regular sales 
and expenses of a merchandising firm fall in this 
class. Secondly, there are the transactions few in 
number, which are regularly carried on by the tax- 
payer, each of which gives rise to a large proportion 
of the taxpayer’s income or expenses for the year. 
For example, a lumber dealer who enters into the 
business of furnishing the materials and financing 
building operations, or a contractor, or an engineer- 
ing firm may have few transactions which ultimately 
result in a taxable profit. In this group, there are 
also the transactions which are few in number but 
which are handled in a special manner peculiar to 
the particular trade or business. The attitude which 
the taxpayer takes toward these transactions depends 
upon the customs and practices of the trade, which 
have been developed over a long period of time. 
Thirdly, in every business we have so-called ex- 
traneous items resulting from transactions which 
seldom occur, such as, a fire loss, sale of the plant 
retirement of a partner, a law suit, and similar occa- 
sional transactions, which obviously should not be 
attacked from the same viewpoint or philosophy ap- 
plied in determining the proper treatment of regular 
income and expense items. 


4“The Function of a Taxpayer’s Ethics in Income Tax Liability”. 
supra, compare, Gregory v. Helvering, — U. S. —, decided January 
7, 1935, (see summary at p. 50 infra). 
oe v. Commissioner, promulgated October 31, 1934, C.C.H. 
ec. 8760. 
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The problems which arise in connection with each 
of the foregoing classes of transactions chiefly con- 
cern the time to report items of income and expense 
and the treatment of expenditures as deductible ex- 
penses instead of capital expenditures. As to the 
first question, it is not sufficient to determine whether 
a taxpayer is on a so-called accrual basis or cash 
basis. The three classes of transactions involve dif- 
ferent situations and conditions. A rigid rule fixed 
for one group often gives ridiculous results when 
applied to the other transactions. The factors to be 
considered differ in each instance. For example the 
real reason for applying the so-called accrual basis 
to a taxpayer who has inventories and a large num- 
ber of small sales, arises out of convenience and 
necessity. Separate treatment of each item is im- 
possible. However, if a taxpayer has a few large 
contracts where all of the factors relative to collec- 
tion of the stipulated amounts are known, individual 
treatment can be made, though he may also have a 
considerable volume of small expense or income 
items where such treatment is impractical. Items 
partaking of the peculiar characteristics of the type 
of trade or business may be consistently treated in 
a manner which clearly reflects the concept of the 
transactions as it prevails in the trade. All of the 
income actually received will be taxed, and’ it is im- 
possible to say the entire group pays less taxes. 
Extraneous transactions, including among other mat- 
ters those in dispute or in litigation receive special 
consideration by the taxpayer and are susceptible of 
separate and special treatment for tax purposes. 
After all, it is contemplated that a taxpayer shall pay 
only upon income received, the reporting of items at 
a different time being permitted for practical pur- 
poses. The selection of a different time should be 
determined in the light of this necessity and should 
also result in a tax upon all income received. The 
use of an abstract rule of law defining the accrual 
basis or the cash basis is much like attempting to 
determine tax liability by punching the keys of a 
machine. In addition to the constant uncertainty 
and confusion on the part of the taxpayer, it permits 
the reviewing agency to be used as an instrument 
for escaping tax on items omitted from income in 
prior years, and also serves to tax an item twice when 
only one tax should be imposed. Under the present 
procedure, similar results arise in connection with 
the time for taking deductions. This procedure 
should be abandoned and a more reasonable one 
adopted. 


The same practical point of view can be applied in 
distinguishing expenses from capital expenditures. 
In most cases the proper treatment can be made by 
the taxpayer without difficulty and without the 
advice of an expert. The taxpayer’s knowledge and 
experience in elementary business methods and prac- 
tices is a sufficient guide. In other instances, the 
distinction is difficult for the expert, and is seldom 
known by the taxpayer. If the taxpayer follows 
what he considers good business practice, neither 
he nor the government will be held to the method 
followed, though he may in effect secure a double 
benefit or on the other hand he may be denied all the 
benefit contemplated by the statute. These unde- 
sirable results occur when the governmental audit or 
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the review by the Board is made after it is too late 
to correct the taxpayer’s prior returns in accordance 
with the rules now applied. It is submitted that the 
inability to make these corrections is a factor in 
determining what adjustment should be made. No 
estoppel should be applied to either party. Though 
the method to be followed may be doubtful if con- 
sidered upon the basis of present legal formulae, the 
circumstances and good business judgment in each 
case will indicate a reasonable method to be followed. 

These general observations are not alone suffi- 
cient to form a proper background for the develop- 
ment of a better tax law. It is also necessary to bear 
in mind that those who pay the income tax consist 
of four groups, such grouping being of a most general 
nature and intended to emphasize the fact that each 
taxpayer’s problem is different. 


First, there is the taxpayer who can constantly 
keep informed on income tax matters. He may main- 
tain an elaborate system of accounting with men in 
charge or at his beck and call, who constantly keep 
in touch with the requirements of the income tax. 
This taxpayer frequently consults his experts before 
entering into a transaction, and often eliminates the 
possibility of many difficulties. Contracts and agree- 
ments are carefully drawn to minimize the tax lia- 
bility. The technical requirements for taking 
deductions are strictly followed. Though a taxpayer 
of this group can not be assured at all times that 
he has correctly interpreted the statute, he generally 
has notice of the possible difficulty. He chooses to 
resolve the doubt in his own favor, protest if the 
examining officer disagrees, and perhaps litigate the 
matter if the Treasury Department does not concede 
his point. In such case, the taxpayer is forewarned 
of a possible final decision against him. Hence, pro- 
vision can be made for the payment of the tax at 
the proper time, and his failure to use good business 
judgment in this respect can not be charged against 
the Government. To such a taxpayer the simplifica- 
tion of the income tax is not so important. In fact, 
the elimination of technicalities might work against 
him. Unfortunately, a large part of our judicially 
made income tax law is created without regard to 
the ability of such a taxpayer to make use of tech- 
nicalities, and the statutory provisions are improperly 
administered upon the apparent assumption that all 
taxpayers have elaborate accounting systems and a 
thorough understanding of the income tax or easv 
access to experts. Of course, we know that this is a 
false premise. 

In the second group are the taxpayers who main- 
tain books of account which reflect all transactions 
in accordance with their honest business judgment, 
but these taxpayers and their bookkeepers have little 
understanding of the finer points of the income tax. 
Obviously these taxpayers will have many diffi- 
culties, particularly in connection with transactions 
which are not in the daily routine of business, such 
as judgments, bad debt deductions, depreciation, ex- 
traneous sales and losses, occasional sales on un- 
usual credit terms, long term contracts, unusual 
projects, and occasional deals peculiar to the trade. 
Such taxpayers may find themselves engulfed in 
technicalities which prevent tax liability from being 
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determined upon the proper basis. In many cases, 
the taxpayer knows that the net income as finally 
determined by the examining officer represents a 
fictitious amount which he would not dare represent 
to any one as his profit for the year. The examining 
officer may agree, but, if he does, he will also point 
to the authority for his action, explaining he has no 
choice in the matter. This situation should be 
changed. Upon a review in the manner outlined in 
the suggested changes in procedure, the reviewing 
Board should consider all the circumstances and 
arrive at the proper tax liability. Technicalities 
should not be used to require a tax upon an amount 
which clearly does not represent the true income. 
Likewise, tax exemption should not be permitted 
upon a superficial basis. The reviewing Board 
should not be a device for imposing an unwarranted 
tax and an undue hardship nor a device for escaping 
a proper tax. 

The third group of taxpayers is very much in the 
same predicament as the preceding group. Unfor- 
tunately, this group consists of persons who do not 
know the elementary principles of accounting and 
keep their books wholly in accord with their own 
opinion of the transactions. They honestly record 
all transactions, but probably have little conception 
of the significance attached to the use of the accrual 
basis or cash basis. They make a multitude of errors 
both from the standpoint of good accounting and in 
ignorance of the income tax requirements. At times 


their transactions result in a large tax, chiefly be- 
cause they have not complied with the prescribed 
rules and regulations. 


One example comes to mind, 
where the taxpayer did not keep the proper book- 
keeping records to report installment sales by the 
installment method and had no reserves properly set 
up for the losses he would obviously incur. When 
he filed his income tax return, he used a method 
followed by him when he submitted reports to his 
banker. The resulting figure was approximately the 
same as any good accountant would have deter- 
mined. Yet the taxpayer was called upon to pay a 
tax, which threatened to take his business. The 
reason for this unfortunate circumstance is clear. 
The right to discount the total sales by the bad 
accounts or expected bad accounts has been restrict- 
ed to those who perform certain clerical acts with a 
fountain pen, when every one knows that he would 
not accept the income figures of any concern which 
stated that no adjustment had been made for ex- 
pected bad debts and which maintained that for that 
reason none should be made. Yet tax liability is 
being imposed upon such basis. But it should not be. 
A taxpayer such as the above should be permitted to 
reconstruct his income upon a fair basis, using all 
of the available material. This is sometimes done 
by the examining officer, but it is not required of 
him. If this procedure were allowed by the review- 
ing Board, the same practice would be more gener- 
ally followed by the examining officer and other 
Treasury Department officials. After such practice 
is adopted, few appeals to the reviewing Board would 
be necessary and there would be less occasion for 
a taxpayer to appeal as at the present where relief, 
if obtainable, depends upon a fine theory pyramided 
upon an underlying foundation of technical require- 
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ments. Under the suggested procedure, such tax- 
payer could seek relief from an obviously unjust tax 
upon more reasonable grounds, and could be more 
certain of obtaining it. 


Lastly, there is the taxpayer who keeps no books, 
except his check book and a few memoranda. His 
income chiefly consists of wages and salary, but he 
has other transactions. He knows nothing about the 
doctrine of constructive receipt, but at times he is 
willing to learn when he is advised that it is to his 
advantage, perhaps justifying himself upon the 
ground that the Government would insist upon the 
technicality if the situation were reversed. The 
instructions on the return give him notice that deduc- 
tions for bad debts and losses may be taken, and con- 
sequently he takes deductions which later he finds 
are allowed pursuant to a procedure which will cost 
him more than the deductions are worth. Also, this 
taxpayer may forget to report a particular item of 
income, which the revenue agent may rightfully in- 
clude in the year of receipt. However, suppose that 
the mistake is not discovered until the statute of 
limitations has run for the year of receipt. What 
should be done? The present procedure under de- 
cisions recognizing only the cash or accrual basis 
requires such taxpayer to report upon what is called 
the cash basis. Actually what he does is to report 
upon the basis of his memory as refreshed by his 
memoranda. Under these circumstances, should the 
item be taxed in the year it is brought to his atten- 
tion? Or should he have the option of paying the 
outlawed tax? Or should the statute of limitations be 
applied to prevent the imposition of any tax liability? 
Under the present rules we know that the answer 
is easy—he would escape the tax. But is that the 
correct solution? And is it the method intended by 
Congress? These questions involve taxpayers who 
usually pay small amounts, and hence their answers 
are considered of no particular significance. But they 
demonstrate a weakness in the administration of our 
income tax law which appears in connection with all 
taxpayers. They also support the contention that 
simplification of the income tax involves matters 
which are generally regarded as insignificant but 
which are really tending to complicate and destroy 
the tax. 

The general outline of the situation which is rap- 
idly developing in regard to the Federal income tax 
is the same as that which early appeared in the older 
branches of the law in this country. It was recog- 
nized by our ancestors soon after the Revolution and 
at a New England town meeting a protest was regis- 
tered by instructing their delegates at Boston “that 
the Court of Common Pleas and the General Sessions 
of the Peace be removed in perpetuum.” Such an 
attempt today to abolish our courts would be con- 
sidered very radical. However, the situation in those 
days was much different from what it is today, when 
there is such a multitude of seemingly contradictory 
decisions that the court, if it wishes to do so, can 
often decide a particular case upon the basis of reason 
and find ample authority for most any theory it 
wishes to invoke for the sake of writing an opinion. 

In the income tax, as in the earlier days of other 
law, we have few contradictions and we can not ex- 

(Continued on page 48) 


p | 


one 
of tl 
it as 
syst 
tion 
P 
crea 
com 
enjc 
nort 
dire 
The 
in 1 
in O 
be 
hau 
adr 
to ¢ 
and 
nec 
thre 
may 
fore 
As : 
by i 
is a 
met 
onh 


ord 
ing 
uni 
in r 
self 
per 
whi 
hav 
just 
cabl 
case 
that 





1935 


tax- 
tax 
10re 


oks, 
His 
t he 
the 
ie is 
» his 

the 

the 
The 
duc- 
con- 
Ainds 
cost 
this 
n of 
y in- 
that 
e of 
V hat 
r de- 
basis 
alled 
port 
y his 
d the 
tten- 
x the 
ns be 
ility? 
swer 
t the 
> by 
who 
wers 
- they 
f our 
th all 
that 
atters 
t but 
stroy 


$ rap- 
ie tax 
older 
ecog- 
n and 
regis- 
“that 
3Ssi0ns 
ch an 
> Con 
those 
when 
ictory 
9, can 
“eason 
ory it 
inion. 
other 
ot ex- 


Control of the Business Cycle by 


Means of the Income Tax 


By GeorcE T. ALTMAN * 


HE rapid extension in the functions of govern- 

ment during the last two years raises issues 

which challenge the function of law. Whether 
one be conservative and view the extension as that 
of the tentacles of an octopus, or be liberal and view 
it as that of the branches of a developing nervous 
system, in either case it is an extension which ques- 
tions the purpose and necessity of law. 

Prohibitive regulation can be in- 
creased to a point at which it be- 
comes positive command. If one is 
enjoined from going east or west or 
north or south, or in a combined 
direction, one can only stand still. 
The moves that must be eliminated 
in the game of private enterprise 
in order to produce a stalemate may 
be many, but they are not inex- 
haustible. Again, the vastness of 
administrative personnel required 
to enforce the minute regulations, 
and the army of legal specialists 
necessary to guide the entrepreneur 
through their spike-lined labyrinth, 
may be greater than the productive 
forces left to industry can sustain. 
As a result, the law becomes crushed 
by its own weight, and what is left 
is a government, not of law, but of 
men. The rule having disappeared, 
only the command is left. 





then once a thing is done is the unknowable that 
“puzzles the will, and makes us rather bear those ills 
we have than fly to others that we know not of.” 
The only freedom that is left is the freedom to stag- 
nate and to die. 

Law supplanted the rule of “tooth and claw.” Yet 
the “tooth and claw” are no less penetrating as the 
appendages of the state than as those of our quad- 
ruped forbears. The chief function 
of Magna Carta was not to make 
law, but to bind the Crown to it. In 
the field particularly of fundamental 
law, the battle of centuries has been 
against the state. The change of 
the state from the Crown—L’etat 
c’est moi—to even a “dictatorship 
of the proletariat” does not affect 
the issue. Daniel Webster, in de- 
fining the term “law of the land,” 
stated the point as follows: 

The meaning is, that every citizen 
shall hold his life, liberty, property, and 
immunities under the protection of the 
general rules which govern society. 
Every thing which may pass under the 
form of an enactment, is not therefore, 
to be considered as the law of the land. 
lf, this were so, acts of attainder, bills 
of pains and penalties, acts of confisca- 
tion, acts reversing judgments, and acts 
directly transferring one man’s estate 
to another, legislative judgments, de- 


crees, and forfeitures in all possible 
forms, would be the law of the land.” 





Law, in the words of Blackstone, 
‘is a rule; not a transient sudden 
order from a superior to or concern- 
ing a particular person; but something permanent, 
uniform, and universal.”? Indeed, law is grounded 
in reason; if conditions change, law must adjust it- 
self.2 But that does not mean that law is any less 
permanent. It only means that if the conditions 
which made any given rule necessary or permissible 
have materially changed, the rule itself must be ad- 
justed accordingly. Determining whether the appli- 
cable conditions have so changed or not in a particular 
case may be difficult. Yet it were far better to meet 
that difficulty than to tear away from the individual 
the aegis of the law. 

It is an essential element of freedom that an indi- 
vidual know, when he acts, what the effect of his 
acts will be. If the game has no rules whereby the 
player can know whether his play will take effect or 
be annulled, there can be no game. If every deter- 
mination must depend solely upon the caprice of the 
referee, then nothing will be done; for what will ensue 





* Attorney at Law and Certified Public Accountants, Chicago; Special 
Lecturer in Income Tax Law, Northwestern University. 

11 Bl. Com. 44, cited in Opinion of the Justices, 66 N. H. 629, 632. 

?> Milwaukee v. Milwaukee Electric Railway & Light Co., 173 Wis. 
400, 406, 180 N. W. 339, 181 N. W. 821. State v. Central Lumber Co., 
24 S. D. 136, 150, 123 N. W. 504. 
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Whether one speak of the law of 
the land, or any other class of law, 
one refers to a rule or body of rules, 
general in their application, and not only binding 
those to whom they relate but also binding and 
limiting those empowered to enforce them. It is in 
this idea of the law as having a personality of its 
own, of being separate and apart from those whom 
it affects and those through whom it takes effect, that 
lies the guaranty of individual liberty. Not that liberty 
in any absolute sense can be attained. As to “the 
enjoyment of property, the rule is general that it 
must be accompanied with such limitations as will 
not impair the equal enjoyment by others of their 
property. Sic utere tuo ut alienum non laedas is a 
maxim of universal application.” * It is a question, 
therefore, as to how far liberty must be limited in 
order that liberty, that is, what is left of it, may be 
preserved; and then whether that which is thus 
preserved is sufficient to warrant the burden of limi- 
tation. One might, for instance, avoid food infec- 
tions by not eating; accidents by not moving; and 





3 Statement for appellant in error, Dartmouth College v. Woodward, 
65 N. H. 473, 614, reversed 4 Wheat. 518, sustaining appellant in error. 
Quoted also in Opinion of the Justices, 66 N. H. 629, 633; Ex Parte 
Wall, 107 U. S. 265, 289; Hurtado v. California, 110 U. S. 516, 535. 

4 Crowley v. Christensen, 137 U. S. 86, 90. 
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many an hour of anguish by dying young. If liberty 
is limited to such an extent that all that is left of it 
for “equal enjoyment by others” is its corpse, then 
indeed the limitation*has been in vain. If, in order 
to preserve that “equal enjoyment,” the individual 
must be bound so that he cannot move, or if the 
rules required are so complex, minute, and multi- 
tudinous that administration breaks down into a 
government not of law but of men, then why the 
limitation and the rules? It were simpler, to say the 
least, to bury liberty in the first instance, so that its 
corpse, with a false glow of life, may rot impede 
the progress of the race. 


The problem thus presents itself of assuring that 
“equal enjoyment” but still retaining a reasonable 
vestige of liberty; more specifically, of overcoming 
the cyclical variation of our economic life without 
strangling it in the fine net of minute regulation. 
The desire then is for some general and indirect, yet 
effective, means of control. One indirect means that 
has often been used for the control of our social and 
economic life is taxation. The use of taxation for 
that purpose, where it is only secondary to the one 
of raising revenue, has long been held to be within 
the taxing power of Congress.® That taxation, more 
particularly, the income tax, may be thus effectively 
applied, an examination into the elements of the 
business cycle will show. 

Before the depression which has scarred the last 
five years, the study of the business cycle belonged 
to the mystic sphere of the economist. It was an 
examination largely into theory, and the conclusions 
were many and varied. Considerable weight, for 
example, was given to invention and discovery be- 
cause of their effect on the production of new equip- 
ment. But there was no reason in the nature of 
invention and discovery, or their actual distribution 
in time, why the production of the new equipment 
which they required should have taken place in cycli- 
cal spasms. As a matter of fact, such major inven- 
tions as the railroad and the telephone were developed 
over long periods embracing many business cycles. 
The fact that the actual construction and other de- 
velopment work did alternately increase and dimin- 
ish with the curve of the business cycle had no 
connection with the distribution in time of the in- 
ventions themselves. 

It was largely because of the lack of statistical 
data that until the last few years no thorough study 
was made of the economic relations themselves. 
Data on prices, interest rates, and the general vol- 
ume of business activity have been accumulated for 
a long time; it is from such data that the relentless 
alternation of prosperity and depression during the 
last century and a half has been charted. But more 
detailed data of the assets and the operations of 
business in the various industries are the product 
only of the last decade and a half. From such sta- 
tistics an examination of the economic relations 
themselves can be made. 

Let us examine first statistics showing the growth 
of production. By production is meant everything 
produced, all goods and services, in other words, the 
total income of the people. Estimates of the national 





5 Hampton Co. v. U. S., 276 U. S. 394. See the thorough discussion 
of this subject in 18 Minn. Law Rev. 759. 
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income in the United States have been prepared for 
the decade of 1920 to 1930 by several individuals and 
organizations independently. Considering the dif- 
ficulty of the task and the widely different methods 
used, the proximity that does exist among these esti- 
mates is remarkable. In terms of the percentage of 
increase or decrease from year to year, which is the 
material element in our problem, the proximity is 
even greater. The variation that does exist, more- 
over, can be definitely related to differences of 
method. Of the various estimates, the ones most 
thoroughly determined are those of Morris A. Cope- 
land, Professor of Economics in the University of 
Michigan, and those of the National Industrial Con- 
ference Board. The estimates of Professor Copeland 
are arrived at by a summation of individual incomes, 
Those of the National Industrial Conference Board, 
on the other hand, are determined by adjustment of 
the income figure from year to year on the basis of 
production indexes. The former method necessa- 
rily gives each element of income its actual weight; 
whereas the latter method must ignore variations 
in the weights of any elements not directly repre- 
sented in production data. On the other hand, the 
former method ignores corporate additions to sur- 
plus, while the latter method gives effect to this 
element of income. Even in spite of these differ- 
ences, however, the two methods show very closely 
the same average variation from year to year. 

By the simple expedient of increasing the figures 
of Professor Copeland by the amounts of the cor- 
porate additions to surplus, those figures are adjusted 
to a production basis. The national income is thus 
determined for the years 1921 to 1930, inclusive, in 
Table I below, and the results compared in the table 
with the figures of the National Industrial Confer- 
ence Board. It is apparent that the trend and extent 
of change from year to year are very much the same 
in both sets of figures. To give effect to both meth- 
ods, the final column in the table presents their 
average. 


Table I 


INCOME OF THE AMERICAN PEOPLE 
(In billions of dollars) 





Corporate National Average 
Additions Copeland Industrial (last two 
Year Copeland! to Surplus? adjusted? Conf. Bd.t columns) 




















1921 62.1 —2.4 59.7 52.6 56.2 
1922 65.5 2.0 67.5 61.7 64.6 
1923 74.4 2.8 77.2 69.8 £ BS 
1924 75.9 1.9 77.8 69.6 73.7 
1925 80.5 3.3 83.8 77.1 80.4 
1926 84.7 2.7 87.4 78.5 83.0 
1927 86.8 1.6 88.4 77.2 82.8 
1928 89.2 3.0 92.2 80.5 86.4 
1929 92.9 2.9 95.8 83.0 89.4 
1930 85.4 —3.6 81.8 70.5 76.2 





140 Journal of Political Economy 771. 

211 Review of Economic Statistics 181, as to the years 1920-27; 
1928-30 determined in same way from Statistics of Income, published by 
U. S. Bureau of Internal Revenue. 

3 Adjusted by addition of amounts in second column. 

48 Conference Board Bulletin 15 (Feb. 20, 1934). 











Next let us examine the statistics of the growth 
of capital. If it were possible to prepare consoli- 
dated balance sheets from year to year of the entire 
industry of the nation, an accurate statement of the 
growth of capital could be made. On the asset side 
such balance sheets would show chiefly: currency on 
hand; consumer credits, such as balances due on 
homes, furniture, pleasure cars, sidewalks, wars, and 
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so forth; inventories; real estate used in business or 
rented; plant and equipment; and copyrights, pat- 
ents, and organization values. On the liability side 
would appear the investment of individuals in those 
assets, such investment being represented principally 
by stocks, bonds, mortgages, bank deposits, insur- 
ance reserves, and the net worth of partnerships and 
individual businesses. Every form of investment of 
one firm in another, or liability between one firm and 
another, would be eliminated as a duplication. In 
this way the growth of capital from year to year 
could be determined with certainty of completeness 
and comparability. 

But reports that are made by corporations and 
other firms are not made for the purpose of analysing 
the business cycle. Those reports which are most 
reliable, the Federal tax returns, are made for the 
purpose of collecting taxes. That should, of course, 
give the assurance of a commanding purpose. But 
the purpose of tax returns is often misinterpreted. 
Moreover, only corporations are required to file bal- 
ance sheets. Again, the Federal tax laws have un- 
dergone several changes, with no small effect upon 
corporate balance sheets, particularly in the matter 
of consolidated returns. Furthermore, the compila- 
tions made by the Government from the tax returns 
do not include any reconciliation of surplus from 
year to year, so that the sources of surplus changes 
are difficult to determine. As a result of these and 
other defects, the Government’s compilations from 
Federal tax returns must be used only with caution 
and be supported by other sources of information. 

Taking all the sources of information, however, 
a fair basis is available. To begin with, in Table IT 
is given the corporate investment in specified groups 
of assets for the years 1922 to 1930, inclusive, as 
determined by the Bureau of Internal Revenue from 
Federal tax returns. The first two groups shown in- 
clude all the physical assets, and the third group 
contains securities clearly unassociated with corpo- 
rate business. As a result, there is no chance of a 
duplication such as would result from including the 
investments of corporations in each other, or the 
accounts due from corporations to each other. Even 
cash would be a duplicating asset; for most of what 
is called cash is “in banks,” which only means that 
it is due from banks. By taking only those assets 
shown in the table all chance of duplication is 
avoided. Intangible assets, such as patents, copy- 
rights, organization costs, and so forth, are omitted 


because the tabulations of the Bureau of Internal: 


Revenue do not show them separately. But even 
if the data for them were available, it would be 
better to omit them; for they are more often the re- 
sult of mere book entries than of actual payments. 
Even in the case of physical assets, values may be 
increased by book entries. But the chances of this 
are slight in the case of physical assets as compared 
with intangibles. 

In order to check the above figures, a second, and 
different route will be followed in determining the 
growth of capital. In Table III the growth of cap- 
ital is built up for the period from 1920 to 1930 on a 
1922 base, the 1922 figure being the estimate of the 
Federal Trade Commission. The additions to capital 
shown consist only of the reinvested net income of 
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Table II 
SPECIFIED CORPORATE ASSETS IN THE UNITED STATES! 
(In billions of dollars) 


Land, Buildings, 
Machinery and 





Tax-exempt 











Year Equipment Inventories ? Securities Total 
1922 66.1 18.2 7.0 91.3 
1923 76.5 19.4 8.1 104.0 
1924 79.8 19.4 8.9 108.1 
1925 87.9 19.6 9.1 116.6 
1926 97.5 20.9 8.7 127.1 
1927 104.9 21.0 9.8 135.7 
1928 109.9 20.8 10.1 140.8 
1929 116.4 21.9 10.3 148 6 
1930 121.0 18.8 10.2, 150.0 





1 All of the figures in this table were taken from Statistics Ss of Income, 
published by the U. S. Bureau of Internal Revenue, with the following 
exceptions: 

a. In Statistics of Income, 1922, page 48, showing the figures com- 
piled from the nontaxable Capital Stock Tax returns, there is an obvious 
overstatement of 0.9 billions of dollars in the amount given for land, 
buildings, etc., of the Construction group. A similar error in the same 
amount is made on page 49 in the corresponding figure for the Trade 
group. Adjustment has been made for these errors. 

b. Direct data for 1923 were not available. The figures given in 
the ‘table for that year for land, buildings, etc., were estimated on the 
basis of depreciation and depletion. As to the other figures for 1923, 
see oo] and (d) below. 

ata as to inventories were not available for 1922 and 1923. The 
amounts shown were based on the inventory trend of each industrial 
group. 

d. Direct data for tax-exempt securities for 1922 to 1925, inclusive, 
were not available. The figures shown are estimates based on the tax- 
exempt interest received in the respective years. 

? Although the figures shown for inventories represent dollars, not 
quantities, the change from year to year would be similar, for the reason 
that the price levels were remarkably uniform throughout the period 
covered. See the price data given in 8 Conference Board Bulletin 
(National Industrial Conference Board) 15. 








corporations, that is, the net ecriinis not distributed 
as dividends, and of the new capital secured through 
public offerings. The former element is necessarily 
an absolute minimum, for it is the excess of net 
income admitted for tax purposes over dividends 
distributed. The latter element is likewise extremely 
conservative, for it necessarily omits altogether the 
new small corporations formed and all new capital 
secured otherwise than by public offering. 

Now, in Table IV a comparison is made between 
corporate capital, the national income, and the in- 
come produced by corporate investment. The com- 
parison is shown by amounts, and also by percentage 
ratios to the amount of corporate capital. A column 
is also added showing the factory pay rolls in per- 
centages of the average for 1923 to 1925, inclusive. 


Table ITI 


INVESTED CAPITAL INCLUDING FUNDED INDEBTEDNESS 
(In billions of dollars) 











Reinvested New “Total Total 














Year Net Income! Capital ? Increase Capital ® 
1920 : 98.7 
1921 —2.4 1.8 —0.6 98.1 
1922 2.0 2:5 4.3 102.4 
1923 2.8 2.7 355 107.9 
1924 1.9 sua 5.2 113.1 
1925 Ee 4.1 7.4 120.5 
1926 2.7 4.3 7.0 127.5 
1927 1.6 5.2 6.8 134.3 
1928 3.0 ae 8.3 142.6 
1929 2.9 6.4 9.3 151.9 
1930 —3.6 4.7 ee 153.0 





1 Supra, note 2, ‘Table I. 
2714 Review of. Economic Statistics 199. All investment trust financ- 
ing is eliminated in these figures. Source of data in Review of Economic 
Statistics is Commercial and Financial Chronicle. The total of 36.2 bil- 
lions for, the years 1921 to 1929, inclusive, in this column contains 15.0 
billions in new stock issues and 21.2 billions in bond issues for new 
money. Since the source of the data covers public offerings only, funds 
privately secured, as by all small corporations, are not included. 
Although no effect is given in the table to unfunded retirements, the 
amount of bonds included is conservative. The amount included for 
1923 to 1929, inclusive, is 18.0 billions, whereas the United States 
Bureau of Internal Revenue, in Statistics of Income, shows for the same 
period an increase in corporate funded indebtedness of 23.9 billions. 

3 Total corporate wealth in 1922 was estimated by the Federal Trade 
Commission at 102.4 billions of dollars. National Wealth and Income, 
page 133. The figures given for total capital in the table are built up 
from this figure as a base. 
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TABLE IV 


COMPARISON OF CORPORATE CAPITAL, 











NATIONAL INCOME, CORPORATE INCOME, AND FACTORY PAY ROLLS 


Amounts in billions of dollars 











-——Per cent to Corporate Capital——\ 




















’ National -——Corporate Gain——\ National -—Corporate Gain—— 
Corporate Income Interest Net Income Interest Net Factory 

Year Capital ? Produced ? Paid 3 Income 4 Produced Paid Income Pay Rolls 5 
1921 98.1 56.2 3.1 0.2 57.3 3.2 2 76.8 
1922 .. 102.4 64.6 3.1 4.6 63.1 ~ 3.0 4.5 81.1 
1923 .. : ween aro 107.9 73.5 33 6.1 68.1 3.1 5.7 103.4 
ME A> oc oiedewie xs eae 113.1 73.7 3.4 5.3 65.2 3.0 4.7 95.7 
1925 ie vr - 120.5 80.4 3.6 va 66.7 3.0 6.0 100.9 
ese 127.5 83.0 4.0 y 65.1 3.3 5.6 104.3 
EE 2s cceaieeiie key 134.3 82.8 4.4 6.3 61.7 3.3 4.7 102.0 
See 142.6 86.4 4.5 8.2 60.6 3.2 5.8 101.8 
a bees tienen new mele ks 151.9 89.4 4.9 8.7 58.8 3.2 4 107.7 
1930 he pileaawen a em 153.0 76.2 4.7 2.0 49.8 an i.e 87.4 
1From Table III, which is obviously more conservative than Table II. 


2 From Table I. 
3 Supra, note 2, Table I. 


Interest paid by corporations is here treated as a distribution of corporate gain, for the reason that the figures shown 


as corporate capital include the interest of the bondholders as well as that of the stockholders. 


4 Supra, note 2, Table 1. 








These figures represent the net income after deduction of interest paid. 
5 For 1921-28, 15 Fed. Res. Bd. Bul. 711; for 1929-30, 1933 Stat. Abstract of the U. S. 300. 


The figures are in relatives, based on 1923- 25 as 100. 





Several facts are obvious from the percentage col- 
umns in Table IV. In the first place, the national 
income was not able to keep pace with the growth of 
corporate capital. It may be said that corporate 
capital grew partly by reason of the shift to corpo- 

rate form of organization. But analysis of the figures 

shown in Table II by industrial groups ® indicates 
that almost all of the growth in corporate capital 
took place in peculiarly corporate fields, especially 
the utilities, which have always been corporate, and 
the manufacturing concerns, which were organized 
chiefly in corporate form at the beginning of the 
period shown.’ In fact, the one field particularly 
non-corporate, agriculture, which in 1922 represented 
more than two-thirds of the non-corporate industrial 
wealth,’ shows no appreciable corporate growth dur- 
ing the entire period represented in Table IV. 


If any doubt remains on the point, it is dispelled 
by Table IV itself. As the table shows, the corpo- 
rate net income percentage, that is, the rate of earned 
return to the investor in corporate stocks, was not 
able to hold its own after 1925. The return to bond- 
holders, noteholders, and depositors, in other words, 
interest, remained relentlessly constant; but what 
was left for the stockholders dropped after 1925 and 
was never able to come back, in spite of the pros- 
perity of the years that followed. Furthermore, the 
increases in production schedules after 1925, as 
shown in the table by the factory pay rolls, may 
have meant increases in the aggregate amount of 
national income, but decreases in the rate of return 
to the investor. Income, clearly, whether the entire 
national income, or that part of it left for the in- 
vestor, was not able to keep pace with the accumu- 
lation of capital. So much of the annual income was 
saved and invested, that the aggregate of investment 
grew faster, proportionately, than the income. 


That income failed to keep pace during a period of 
obvious prosperity only means that the limitations 
of natural resources, population, and technology 
were such that it could not keep pace. An increase 
in capital equipment does not mean, ipso facto, that 
production will increase in proportion. There must 
be availability of raw materials. There must be 

6 Supra, note 1, Table II. 

TIn 1919, 87.1 “e! cent of all the value added by manufacturing 


was the product of corporate owned factories. Abstract of the Four- 
teenth Census, p. 1021. 

8 The total value of agricultural property was then 62.7 billions of 
dollars. See National Wealth and Income, by the U. S. Federal Trade 
Commission, p. 107. 


labor. There must be method. In the broad sense 
of human power, labor includes all of these factors. 
To the extent that labor as thus defined cannot in- 
crease in proportion, to that extent capital equipment 
must increase in vain. Despite all our advancement 
since the days of biblical origins, our lives are still 
limited by the sweat of our brows. 

If, during any period, we save and invest to such 
an extent that the capital equipment in which the 


investment results grows faster than the factors 
which are necessary for its utilization, then obvious- 
ly a halt in investment must take place. People may 


go on saving and investing prospectively, but if the 
expected return does not in due time appear, the 
process of investing will stop. The investor’s stu- 
pidity lasts only during the period of anticipation. 
When that period is over, and there is no realization, 
it is no stroke of unusual wisdom to quit. Even a 
cow will stop when she strikes a stone wall. 

When investment stops, the production of capital 
equipment stops. The rest is the result of the factor 
of exchange in the economic structure. It is impos- 
sible to reduce production i in one field without affect- 
ing every other field. It is like the game of tenpins; 
knock down the key pins and you are likely to knock 
them all down. And capital equipment constitutes 
the key pins. 

The problem then is one of regularizing the oe 
duction of capital equipment; in other words, of 
controlling saving and investment so that it will be 
relatively even from year to year instead of rising 
to great heights during a period of false anticipation 
and then dropping off entirely so that the other fac- 
tors of production can catch up with them. Now, 
investment comes from savings, and savings, as far 
as the people as a whole are concerned, necessarily 
come from income, whether that income arises from 
production or discovery. The problem can there- 
fore be reduced to one of controlling income. In 
fact, that would be a double control. It would bea 
control, not only on the source of saving and invest- 
ment, but on the incentive for them. 

This problem, then, is the proper sphere of an 
income tax. It has already been pointed out that the 
use of the income tax for such a purpose is within 
the power of Congress.° The method, in general, 
would be to step up the income tax as investment, 

(Continued on page 54) 


® Supra, note 5. 
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State Tax Legislation, 1934 


By Raymonp E. Manninc * 


HIRTY states by forty-six legislative sessions 
(only nine of which were regular sessions) en- 
acted approximately 450 tax laws in 1934. 
After certain general considerations, this paper di- 
vides these laws into two groups, the first relating 
to taxes other than property taxes and the second 
exclusively to property taxes. The general consid- 
erations follow. 
Colorado H.C. R. 7‘ is a proposed 


I 
Gross Income or Gross Sales Taxes 


HERE has been steady progress in the develop- 
ment of the sales tax. Five states in 1934 
adopted temporary laws imposing such a tax; Iowa 
Ch. 82 (expires 3/31/37), Kentucky Ex. H. B. 11 (ex- 
pires 6/30/36), Missouri p. 156 (expires 12/31/35), 
New Mexico Ch. 7 (expires 6/30/35), 





constitutional amendment to repeal 
the specific tax powers of the gen- 
eral assembly together with the 
uniformity provision and vest such 
assembly with power “to provide 
by law for revenue and taxation.” 
Arkansas’s voters at the 1934 elec- 
tion ratified a 1933 proposal under 
which existing rates on most state 
taxes are not to be increased by the 
general assembly except on refer- 
endum or by a three-fourths vote 
of each house in an emergency. 
Kentucky Ch. 30 and New York 
Ch. 415 provide for reciprocity with 
the United States and the several 
states in exchanging information 
obtained from tax returns. Another 
New York measure, Ch. 463, pro- 
vides for reciprocal exchange of in- 
formation by the tax commission 
with any municipality imposing a 





gross income or gross receipts tax. 
This latter law probably grows out 
of Ch. 302, which empowers New 
York City during 1934 to pass any tax law which 
the legislature could pass. Ch. 873 is a measure 
similar to Ch. 302, granting corresponding powers 
for 1935. 

New York Ch. 14 continues the temporary tax 
commission for another year, and Ch. 843 imposes 
on it the duty of studying the structure of local po- 
litical units and preparing alternative forms of or- 
ganization designed to promote more efficient and 
economical government. Other special commissions 
or projects are provided for by Kentucky Ch. °592, 
New Mexico Ch. 31, and Ohio S. B..19. Wyoming 
Ch. 36 increases the membership of the state board 
of equalization from three to four members. 


Louisiana 2nd Ex. Ch. 16 prohibits state courts 
from halting collection of any tax, but provides for 
refund if the Supreme Court finds it was illegally 
collected. Another Louisiana Act, 3rd Ex. H. B. 2. 
punishes anyone who assists in defrauding the state 
or its local units of tax moneys. 

* Legislative Reference Service, Library of Congress. Article based 
on paper presented at the Conference of the National Tax Association, 


Boston, Massachusetts, October 1-5, 1934. 
1 Rejected at November election, 1934, 
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and Ohio 2nd H. B. 134 (expires 
12/31/35). The rate is % of 1 per 
cent in Missouri, 2 per cent in lowa 
and New Mexico, and 3 per cent in 
Kentucky and Ohio. All, except 
Ohio, apply to retail sales of tan- 
gible personal property, sales of 
gas, water, and electricity, tele- 
phone and telegraph service, and 
amusements. Only retail sales of 
tangible personal property, subject 
‘> certain exemptions, and admis- 
sions to amusements will be taxed 
under the Ohio Act. The Missouri 
and New Mexico laws also apply 
to certain other utilities. In addi- 
tion, Missouri will tax newspaper 
advertising and service, commercial 
laundry, cleaning and dyeing serv- 
ice, and outdoor advertising, while 
New Mexico will exact the regular 
2 per cent rate from professions, 
certain business services, and sever- 
ances of oil, gas, and potash, 4 of 
1 per cent from certain other sev- 
erances, manufacturers, and retailers of trucks, 4 of 
1 per cent from retailers of other motor vehicles, re- 
finers, etc., and 1% of 1 per cent from wholesalers. 
Additional Kentucky laws, Ex. H. B. 65 and 66, re- 
quire Kentucky residents purchasing trucks or pas- 
senger cars outside the state to pay the sales tax. 


West Virginia H. B. 365 amends the gross income 
tax law, increasing by 50 per cent the rate applicable 
to natural resources, utilities, manufacturing, and 
other business for the period ending June 30, 1935. 
This act also levies a consumers’ sales tax at the rate 
of 2 per cent for the same period. It applies to retail 
sales of tangible property and certain services. Pro- 
fessional and personal services and services furnished 
by utilities are excepted. Information returns are 
provided for under West Virginia S. B. 116. 


The governor of Washington vetoed sections of 
the 1933 act which imposed a tax on gross income 
from services. The legislature in extra session this 
year by Ch. 57, imposed a temporary excise of % 
of 1 per cent on the gross income of every person 
rendering professional or other services. Public 
employees receiving over $200 per month and every 
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other person in any other business (with certain ex- 
ceptions) not taxed under the 1933 act are subject 
to the tax, but wage earners generally are exempt. 


Mississippi H. B. 70 revises the sales tax law. It 
eliminates certain instances of double levies, ex- 
empts compensation paid to natural persons for per- 
sonal services rendered to others, and repeals the 
$1,200 exemption. H. B.977 amends this revision by 
providing that the gross proceeds of sales in inter- 
state commerce shall constitute a part of the meas- 
ure of the tax to the extent, under the conditions, 
and in accordance with the Constitution of the 
United States and Acts of Congress. 


Illinois at its 4th extra session made its sales tax 
permanent. The legislature struck out the provision 
under which the law would expire June 30, 1935. 


Virginia Ch. 137 amends the merchants’ license 
tax (somewhat in the nature of a sales tax) to exact 
fees from wholesalers and retailers on different bases. 
Wholesale merchants will pay $50 plus 13 cents per 
$100 of purchases, and retail merchants will pay $10 
for the first $1,000 of sales, or $20 for the first $2,000 
of sales plus 13 cents per $100 for all sales over 
$2,000. 

New York City, by Local Law No. —, imposes a 
2 per cent tax on retail sales of tangible personal 
property, receipts by certain utilities and by res- 
taurants, etc., furnishing entertainment with meals. 
Food, drugs and medicine sold on prescription, news- 
papers and periodicals are exempt. Another New 
York City measure, Local Law No. 9, levies a tax 
of 1/20 of 1 per cent on the 1933 receipts of 
businesses except financial businesses (i. e. private 
banks, brokers, commission merchants, etc.) which 
will pay 1/10 of 1 per cent. Bank transactions, sales 
of real estate, rents, wages, etc. are exempt. A later 
bill, Local Law No. 17, increases the foregoing rates 
to 1/10 of 1 per cent and 1/5 if 1 per cent, continues 
the exemptions of $15,000 (except to be $5,000 for 
financial institutions) and applies this new tax to 
1934 income. 


Gasoline Tax 


New York Ch. 413 continues the emergency one- 
cent gasoline tax increase for another year. In- 
creased levies also were made under Arkansas 2nd 
Ex. Ch. 11 (from 6 to 6% cents) and Colorado Ch. 
16 (from 4 to 5 cents until August 31, 1934). The 
Arkansas act provides that the rate may be reduced 
to 6 cents when it appears that such rate will pro- 
duce sufficient revenue to net the highway fund 
$10,000,000. The act also makes gasoline sold or 
used in Arkansas (rather than used on Arkansas 
highways) the basis for the tax, and applies it to 
gasoline purchased in other states and used in Ar- 
kansas for propelling interstate vehicles where such 
tax would not be a burden on interstate commerce. 
Under a previous law, Arkansas has permitted a rate 
for border cities and towns equal to that in adjoin- 
ing states. A new act, H. B. 14, allows similar ad- 
vantages to stations outside cities and towns but 
within 300 feet of the state line. Louisiana 2nd Ex. 
Ch. 31 permits parishes to levy an additional one- 
cent tax for relief purposes, and Ch. 32 permits them 
to divert their existing levy for the same purposes. 
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An initiated Colorado constitutional amendment 
confines the use of motor vehicle 2"d gasoline tax 
funds for road purposes. Massachusetts Ch. 377 di- 
verts $10,000,000 to the general fund for 1934. A 
table showing other diversion laws is given below 
under the heading “Distribution of Proceeds.” 

A strengthened enforcement is the purpose of sev- 
eral laws, e.g.—Iowa Ch. 56, New York Chs. 475, 
476, 477, and Wyoming Ch. 60. The Iowa and 
Wyoming laws limit the amount of gasoline which 
may be brought into the state in regular automobile 
tanks to 20 gallons; 50 gallons will be allowed for 
trucks in Iowa. The fowa act provides for licensing 
gasoline trucks entering the state, and the Wyoming 
law provides for designating exclusive routes of 
entry. 

Most of the refund provisions for non-highway 
uses are repealed by Arkansas Ch. 11. Sixty days 
(instead of 30) will be allowed for making applica- 
tions for refunds under Virginia Ch. 65. By Wyo- 
ming Ch. 60, purchasers of fuel for aircraft in excess 
of 10,000 gallons a month will be allowed a refund 
of 2 cents per gallon; Wyoming has been devoting 
these moneys to airport work. 

Other miscellaneous provisions are worthy of 
note. Arkansas Ch. 11 levies an inspection tax on 
distillate (for tractors, etc.) of 10 cents per barrel or 
1/20 of 1 cent per gallon on quantities larger than 
one barrel. Minnesota Ch. 51 applies the gasoline 
tax to lubricating oil or other petroleum product 
intermixed with gasoline or other volatile or inflam- 
mable liquid used or useful for propelling motor ve- 
hicles on public highways. Missouri p. 101 includes 
receivers, etc. in the list of persons subject to the 
tax; they had been adjudged exempt. New Mexico 
Ch. 7 repeals the 4-cent per gallon tax on lubricating 
oil. Wyoming Ch. 60 requires wholesalers of gaso- 
line to secure a bond, and requires additional reports 
from dealers and wholesalers. 


Liquors 


Rates have been revised in several states to care 
for stronger liquors made available on repeal of the 
18th Amendment. Three states applied 1933 rates 
to beer and wine of higher alcoholic content: Iowa Ch. 
25, South Carolina Ch. 980, Virginia Ch. 94. The 
table below shows some of the new 1934 liquor taxes. 
It does not include laws enacted prior to 1934. 





——— Wine 
Up to ver Spirits, 
Citation | Beer 14% 14-21% 21-24% 54% Etc. 
(Rate per gallon) 
Ark. Chs. 4, 9 .. Exported wine, 10¢; exported brandy, 25¢ 
Ill. 2nd Ex. p. 80 2¢ 10¢ 25¢ 25¢ 25¢ 50¢ 
Ky. Ch. 149, Ex. Ch.— , he : & ele 10¢ 
La. Ch. 15, Ex. H. * 5¢ 10¢ 10¢ 50¢ 50¢ 
oo a SS ee 4 1/31¢ . ay : a 
Minn. Ch. 58 ......... 37/31¢*  10¢4 20¢ 40¢ oF 60¢ 
fe OS .. ae 5¢ 5¢ on wine up to 5% 
me. pm 85, 9O........ § VANS 20¢ up to 12%; 40¢ over 120% % 80¢ 
Moat. Ch. 46 ..... . 37/31¢ aa Bits 
af M. Ch. 30 ees epee 10¢ 20¢ 40¢ 60¢ 80¢ 
Ne ee CR OF... . 31/3¢ 10¢-40¢ 50¢-$1 
Ohio H. B. 1 Wine, 10% of retail price; spirits, 
25% excess profits tax 

R. I. H. B. 685..... 20¢-25¢ 50¢-$1 
Wash. ch 62... 3 7/31¢ : ke 
Wis. Ch. 3 : Beas. liquors up to 21%, 25¢; over 21%, $1 


4% 6 14/31¢ for beer over 3.2% 


Miscellaneous Sales Taxes, etc. 


The 10 per cent amusement admission tax in Mis- 
sissippi is rewritten by H. B. 115 and made perma- 
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nent. Louisiana Ex. H. B. 16 permits parishes and 
mut ~“>alities to impose amusement taxes at a rate 
not exceecing 10 per cent. South Carolina Ch. 1178 
replaces the 10 per cent moving picture license tax 
with a seat tax ranging from $1 to $2 according to 
population of the town wherein located. By Virginia 
Ch. 303, 5 per cent will be exacted from the gross 
receipts of ticket sales to boxing and sparring 
matches or exhibitions. It is not clear whether this 
tax also applies to wrestling. Texas H. B. 28 is a 
rewriting of several sections of an earlier law on 
boxing and wrestling but makes no important rate 
changes. Horse racing in New York will bear a 15 
per cent admission tax under Ch. 233 and Ch. 310. 
Massachusetts Ch. 374 and Rhode Island Ch. 2086 
exact 314 per cent on pari-mutuel betting pools; 
the latter also levies 1 per cent to 2 per cent on auc- 
tion mutuels. 

Oleomargarine containing certain oils will bear a 
burden of 12 cents a pound under Louisiana Ch. 
178, and 10 cents a pound under South Carolina Ch. 
1016 and Texas Ch. Milk control laws are 
the cause of a 2 cents per hundredweight excise un- 
der Massachusetts Ch. 376, Rhode Island S. B. 83, 
Texas 2nd Ex. Ch. 79 and Virginia Ch. 357. New 
York Ch. 822 levies 1 cent per hundredweight for 
advertising the milk industry. Louisiana Ch. 22 re- 
peals the tax on malt extracts used in baking. 

The temporary Mississippi tobacco tax is rewrit- 
ten and made permanent by H. B. 141. Louisiana, 
by Ch. 52, makes technical corrections in its law and 
reduces the rate on cigars selling between 5 cents 
and 8 cents from $3 per 1,000 to $2. Ohio S. B. 9 
alters the uses to which the cigarette tax proceeds 
will be applied. Texas H. B. 31 relates to counter- 
feiting cigarette stamps and provides penalties for 
using such stamps. 

Stock transfers in New York will continue to 
bear increased rates for another year under Ch. 421. 
By Louisiana Ch. 24, 2 cents per $100 is levied on 
cotton future transactions. Another Louisiana act, 
Ch. 23, exacts 2 per cent on the advertising receipts 
of newspapers and periodicals having a weekly cir- 
culation of 20,000 or more. 





Natural Resources 


New or additional severance taxes were adopted 
in Louisiana, Montana, and Texas. Louisiana 3rd 
Ex. H. B. 22 imposed a tax of 5 cents per barrel on 
the business of refining crude oil and petroleum. 
Texas, by H. B. 43, increased its production tax on 
oil from 1/10 of 1 cent per barrel to % of 1 cent, 
and Montana, by Ch. 18, imposed a % of 1-cent 
per barrel levy for the oil conservation board. An- 
other Montana act, Ch. 52, raised the existing tax 
of % of 1 cent per 1,000 cubic feet of natural gas to 
3g of 1 cent. New Mexico Ch. 7, the new gross 
income tax law, repealed the 1933 severance taxes on 
oil and gas. Louisiana, by Ch. 53, increased the 
tonnage rate on sulphur from 27 cents to 60 cents. 


Inheritance and Gift Taxes 


Doubled rates are imposed by Montana Ch. 48 on 
inheritances. In lieu of an additional estate tax for 
estates over $1,000,000, the Montana act substitutes 
a general provision for taking up the Federal credit. 
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New Jersey Ch. 243 also provides for taking up the 
Federal credit. Exemptions are reduced by Virginia 
Ch. 137 until December 31, 1936. Mississippi H. B. 
214 reduces the exemption under the estate tax law 
from $100,000 to $50,000. New Jersey Ch. 164 ex- 
empts war risk insurance and other United States 
funds accruing to veterans, and Ch. 244 provides an 
exemption for certain charitable bequests. Another 
New Jersey act, Ch. 249, authorizes the state tax 
commissioner to adjust and settle cases now in liti- 
gation where the domicile of the decedent is at issue. 
New York Ch. 639 permits the deferment of the tax 
on a decedent’s reversionary or remainder estate 
until the termination of the preceding estate. 

The reciprocal law in respect to collecting inherit- 
ance taxes due to the state of domicile was adopted 
by Mississippi H. B. 215 and amended by New York 
Ch. 63. 

New York City, by Local Law No. —, levies a tax 
equal to 40 per cent of the tax levied by the state 
upon the transfer of the estate of any person dying 
between December 5, 1934 and December 31, 1935. 
Nonresidents of the city shall be taxed on that pro- 
portion of 40 per cent which their realty and tangi- 
ble personalty in New York City bears to their total 
tangible personalty and realty. 

Virginia, by Ch. 137, becomes the third state to 
levy a gift tax. It is levied on the shares of the 
beneficiaries of property under the jurisdiction of 
Virginia and applies to nonresidents as well as resi- 
dents. The rates, exemptions, and classes are the 
same as under the inheritance tax.. The rates range 
from 1 per cent to 15 per cent and exemptions from 
$1,000 to $5,000. Gifts to the state, charities, etc. 
are exempt. 

Personal Income Tax 


Louisiana Ch. 81? is a proposed constitutional 
amendment increasing the authorized income tax 
rates, and Ch. 21 and 2nd Ex. Ch. 7 are statutes giv- 
ing effect to the amendment. The statute not only 
copies many sections of the Federal act but uses the 
same form with the numerous cross references in the 
text. One other state in 1934, Iowa Ch. 82, joined 
the list of income tax states. New York Ch. 899 re- 
enacted the 1933 emergency one per cent levy on a 
redefined net income. The 1933 law as first enacted 
made no allowance for personal exemptions and ig- 
nored gains and losses. This law was amended by 
1934 Ch. 51 to allow the regular exemptions, and as 
so amended was reenacted. Montana, by Ch. 40, 
adopted a surtax with rates ranging from 1 per cent 
to 25 per cent, but it was held unconstitutional on 
technical grounds.* Montana’s electorate at the 1934 
election ratified a 1933 constitutional income tax 
provision. 

Rates under the Iowa law range from 1 per cent 
to 5 per cent, the latter applying on income over 
$4,000. Louisiana’s rates will range from 2 per cent 
to 6 per cent, the maximum applying on income over 
$50,000. New York Ch. 457 continues double rates 
for another year, and Ch. 458 adds a provision under 
which the tax shall not be less than 2 per cent of 
the ordinary net income without adding or deduct- 


2 Ratified at November election, 1934. 


3 Mills v. State Board of Equalization, Montana Supreme Court, May 
12, 1934. 
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ing capital gains or losses. South Carolina Ch. 1151 
substitutes a graduated tax ranging from 3 per cent 
to 5 per cent for a flat 5 per cent on income from divi- 
dends and interest in excess of $200 (formerly $100). 

Exemptions under the Iowa law are in the form 
of deductions from the tax, $6 being allowed for indi- 
viduals, $12 for heads of families, and $2 for depend- 
ents. This act also allows a credit to the extent of 
the sum represented by corporate taxes on income 
distributed as dividends. Louisiana’s law follows 
the Federal law in allowing $1,000, $2,500, and $400. 
New Mexico Ch. 29 increases the allowed exemp- 
tions to $1,500, $2,500, and $200, but repeals the 
property tax offset. Virginia Ch. 137 temporarily 
lowers the exemptions to $1,000, $2,000, and $200. 

Deductions in the case of small incomes will be 
handled in a novel manner under the Iowa law, a 
flat 10 per cent being allowed in place of all other 
deductions. New York Ch. 448 disallows deductions 
allocable to non-taxable income. Mississippi H. B. 
150 repeals a provision for carrying forward net 
losses in a trade or business and makes provision for 
depletion. 

Gains and losses legislation is important this year. 
The new Federal provision has provoked some dis- 
cussion. Iowa completely ignores gains in the sale 
or exchange of property as a source of income and 
ignores losses as a deduction. Mississippi’s 1934 re- 
vision, H. B. 150, limits gains and losses to sales 
of those assets employed in trade or business. New 
York Ex. Ch. 899, in reenacting the emergency one 
per cent levy, continues to exclude gains and losses 
in computing taxable income. New York Ch. 446 
is a provision similar to that adopted in the Federal 
Revenue Act of 1934 to prevent the use of the part- 
nership as a medium of tax avoidance. The effect of 
the change is to provide that property paid in by a 
partner shall have the same basis for computing 
gain or loss as it would have in the hands of the 
transferor; in the case of a transfer in kind to a part- 
ner, the effect of the change probably will be to de- 
clare the basis in the hands of the partner to be a 
percentage of his investment equal to the value of 
the property distributed to all the partners divided 
by the total assets of the partnership. The provi- 
sion not recognizing gain or loss when persons ex- 
change property for stock or securities in a corporation 
and immediately afterwards are in control of the 
corporation is modified by this same Ch. 446 to pro- 
vide that if the corporation sells the property within 
six months, gain or loss shall be recognized as of the 
date of such exchange to such persons; the stock or 
securities are presumed (in the absence of proof to 
the contrary) to have the same value as the amount 
of consideration received by the corporation for the 
property. 

Miscellaneous other amendments of the personal 
income tax laws follow. Mississippi H. B. 150 re- 
peals the exemption to dividends from state and 
national banks, and omits proportional report; on 
instalment sales. This act also apportions the credit 
for dividends according to the ratio which a corpo- 
ration’s gross income in Mississippi bears to its total 
income. New York Ch. 462 contains a provision to 
ease the burden on persons domiciled in New York 
but who reside outside the state more than 11 
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months of the year by taxing them as nonresidents. 
Another New York law, Ch. 424, relates to taxing 
the income of trusts used to pay life insurance pre- 
miums and income derived during the liquidation of a 
corporation after its dissolution. 

New York City, by Local Law No. 18, imposes 
a tax on income earned therein equal to 15 per cent 
of the tax paid to the United States for the year 
ending December 31, 1934. A credit is allowed for 
sums paid under New York City’s gross income tax. 


Corporations 


Corporate income taxes will be levied under Iowa 
Ch. 82 and Louisiana Ch. 21 and 2nd Ex. Ch. 7. The 
Louisiana law became effective upon ratification of 
a proposed constitutional amendment. The rate is 
2 per cent in Iowa and 4 per cent in Louisiana. Ex- 
cept for a $3,000 exemption, Louisiana taxes the en- 
tire income of domestic corporations. Allocation to 
Louisiana of income of foreign corporations will be 
made on a basis prescribed by the supervisor of pub- 
lic accounts. Allocation in Iowa, both for domestic 
and foreign corporations, will be on the basis of 
gross sales for manufacturing and selling corpora- 
tions, and according to rules of the board of assess- 
ment and review in the case of other corporations. 
New Mexico Ch. 29 amends the income tax, elimi- 
nates the exemption to corporations paying gross 
receipts taxes, and repeals the offset for property 
taxes. 

Corporations doing business in New York City 
will also be subject to the law discussed in the sec- 
ond preceding paragraph. 

The franchise tax in Mississippi is rewritten by 
H. B. 151 with no change in the rate of $1 per $1,000 
on capital used, invested, or employed in Missis- 
sippi. By Louisiana Ch. 18, Ist Ex. Ch. 24, and 3rd 
Ex. H. B. 20, the $1 per $1, 000 rate is increased to 
$2.00, and the provisions for allocating the capital 
stock for domestic corporations doing business out- 
side the state is omitted. Massachusetts Ch. 237 
establishes a new formula for computing the corpo- 
rate excess of certain foreign corporations. Another 
Massachusetts act, Ch. 317, prescribes a method for 
determinining corporate excess when 50 per cent 
of a domestic corporation’s stock is held by another 
corporation during 1934 and 1935; the act also pro- 
vides a different method for determining the mini- 
mum excise on security dealers. Illinois 3rd Ex. p. 
146 amends the franchise tax law on business cor- 
porations with reference to definitions of stated 
capital and paid-in surplus, effects of reductions 
therein, and provides that in no event shall the fran- 
chise tax be less than $10 a year. South Carolina 
H. B. 1480 imposes a flat $10 fee on foreign corpo- 
rations at the time of the filing of their annual re- 
ports. The graduated fee formerly in force was held 
unconstitutional.* Louisiana Ch. 16 and New York 
Ch. 431 relate to cancellation of charters for failure 
to pay franchise taxes. 

For the purpose of computing surplus and undi- 
vided profits for the franchise tax on savings banks, 
New York Ch. 495 provides that assets (except real 
estate) will be valued at not less than actual or mar- 





* State v. Liggett and Myers Tobacco Co., Supreme Court of South 
Carolina, December 1, 1933. 
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ket value and real estate at not less than actual or 
book value. By Michigan Ch. 13, corporations or- 
ganized to liquidate closed banks will be exempt 
from the franchise tax. 


Louisiana 3rd Ex. H. B. 22 strikes out a provision 
under which manufacturers were exempt from occu- 
pational license taxes. Hereafter, manufacturers, 
except of ice, bread and milk, will pay a tax ranging 
from $5 to $4, 000 determined by gross receipts. 


Domestic life insurance companies in Kentucky 
are to be taxed 50 cents per $100 of capital stock 
(fair cash value) by Ch. 90. Louisiana Ch. 20 re- 
vises the insurance law so as to provide for addi- 
tional revenue. 


Taxes on Utilities 


Numerous utilities in Louisiana are taxed an ad- 
ditional 2 per cent of their gross receipts by Ch. 13. 
One per cent is added by Ohio H. B. 43. A New 
York City ordinance, Local Law No. 10, levies a 1% 
per cent tax on the gross income of persons and 
corporations subject to the supervision of the de- 
partment of public service; the act applies only to 
New York City and is to be in effect from June 7, 
1934 until January 10, 1935. A later measure taxes 
utilities at the rate of 3 per cent during the year 1935. 
Massachusetts Ch. 323 repeals certain laws for the 
distribution of utility tax proceeds to towns. 

Virginia Ch. 137 includes incidental operations in 
the gross receipts tax on electric, gas, heat, water, 
and power companies, exempts them from the state 
merchants’ license tax and increases the gross re- 
ceipts tax 1934-1936 from 1% per cent to 3 per cent 
on receipts over $100,000. Montana, by Ch. 51, levies 
a tax of 5% of 1 per cent on the gross proceeds of 
electricity produced in Montana, and by Ch. 41 levies 
a l per cent gross income tax on the Montana busi- 
ness of telegraph companies. The Montana tele- 
phone instrument tax which ranged from 10 cents 
to $1 is amended by Ch..54 to be $2 for each instru- 
ment where the monthly charge is more than $2 for 
a residence or $4 for a business. By Virginia Ch. 
137, telephone companies paying no gross receipts 
tax and operating more than 700 miles of poles shall 
pay a tax of $10 per mile of poles or conduits. This 
same act includes receipts from motor vehicles op- 
erated as auxiliaries of electric railways in comput- 
ing the franchise tax on the latter, exacts a 2 per 
cent gross receipts tax on parlor cars, etc. in lieu 
of a $3.15 per track mile of operation tax, and sub- 
jects pipe lines to state intangible taxes, a franchise 
tax, and local levies on state valuations. Iowa H. F. 
216 levies an inspection tax on pipe lines at the rate 
of 25 cents per diameter inch for each mile. West 
Virginia S. B. 132 specifically exempts railroad 
lreight car companies not owned by railroads from 
the 1% per cent net income tax. By New Jersey Ch. 
5, railroads may pay taxes in litigation and receive 
a credit if the litigation terminates in their favor; 
the taxes will be distributed according to law not- 
withstanding the general prohibition on distribution 
of litigated taxes. 


Chain Stores 


An initiated. Colorado measure imposes a levy 
ranging from $2 to $300, the maximum applying on 
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all stores over 24. Three states amended their chain 
store tax laws in 1934. Specifically, Louisiana Ch. 
51 provides that hereafter the levy shall be based 
on the number of stores in the entire chain, instead 
of Louisiana alone, at rates ranging from $10 to 
$550. This represents a reduction for small chains 
but an increase for larger organizations. Kentucky 
Ex. H. B. 50 replaces the 1930 graduated gross sales 
levy with a tax based on the Indiana plan, rates 
varying between $2 and $150; state license and cor- 
poration taxes paid may be credited against the tax. 
New Mexico Ch. 33 retains the retail merchants’ 
license tax (apparently aimed at chains) but reduces 
the rates to range from $2 to $500 (in lieu of $10 to 
$1,950) when gross annual sales do not exceed 
$400,000. The additional rate of $25 per $1,000 of 
gross annual sales in excess of $400,000 remains 
unchanged. 


Poll Tax 


The poll tax is used by another state to provide 
old age pension funds. Iowa, by S. F. 42, imposes 
a $2 levy for this purpose to be collected by em- 
ployers from employees. Kentucky Ch. 65 increases 
the authorized rate from $1.50 to $2, and New Jer- 
sey Ch. 113 enacts a complete new law, the $1 rate 
however being unchanged. A _ proposed constitu- 
tional amendment in Louisiana, Ch. 76,4% would 
abolish all poll tax payments. 


Distribution of Proceeds 


Summarizing, the legislatures have provided new 
or increased taxes as follows: liquor taxes, 15 states; 
gross income or sales taxes, 6 states; amusement 
taxes, 6 states; utility taxes, 3 states; severance 
taxes, 3 states; oleomargarine taxes, 3 states; income 
taxes, 2 states; gasoline taxes, 2 states; poll taxes, 
2 states; inheritance taxes, 1 state; gift taxes, l 
state; chain store taxes, 1 state. The table on the 
next page shows, in a general way, how the money 
will be used. 


II 


HE second division of this paper deals with 
property tax laws. It takes up measures on 
rates, assessment procedure, intangibles, exemp- 
tions, and collection procedure. 


Rates ° 
An initiated Washington measure limits all taxes 
to 40 mills on a 50 per cent valuation. The limita- 
tion does not apply to existing debts. A three-fifths 
majority on referendum may authorize additional 
levies. Louisiana Ch. 83° is a constitutional amend- 


ment limiting the amount of special taxes which may 
be levied. 


West Virginia, after several experiments, finally 
enacted a law which was accepted by the supreme 
court of that state as conforming with the constitu- 
tional tax limitation amendment. The original act 
receiving court approval, H. B. 234, was amended 
by H. B. 313, 326, and 374. Michigan Ch. 30, an 
amendment to the 15 mill allocation statute, pre- 

4a Ratified at November election, 1934. 

5 The result of an examination of latest available tax rates in 1071 


cities of 44 states discloses that rates increased in 550 cities, decreased 
in 408, and remained the same in 113. 
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scribes the election procedure for 
raising the limit, and provides for 
appeals to the state tax commission 
from allocations by eounty boards, 
such boards hereafter to be desig- 
nated as county tax commissions. 
Ohio 3rd Ex. H. B. 9 is a reenact- 
ment of the statutory provisions rela- 
tive to tax levies to bring them into 
harmony with the 10 mill constitu- 
tional limitation. 


Kentucky Ch. 148 reduces the an- 
nual state ad valorem tax from 3 mills 
to % of 1 mill, Mississippi H. B. 195 
prescribes 8 mills for 1934-1935, and 
South Carolina H. B. 1183 sets the 
figure at 2%4 mills for 1934. 


Assessment 


No important changes were made 
in the assessment laws. However, a 
few acts are noted. Louisiana Ch. 
126 requires the consideration of 
every element of value in determin- 
ing actual cash value. Another 
Louisiana act, Ch. 41, provides for 
separate assessment of a taxpayer’s 
property when part of it is mort- 
gaged, and West Virginia S. B. 84° 
proposes a constitutional amendment 
to allow separate assessment of un- 
divided interests. By Mississippi 
H. B. 960, the provisions for appeal 
from public utility assessments of the 
state tax commission is extended to 
all assessments of the commission; 
the right of appeal is also given to 
any collector (the attorney- general, 
district attorneys, and parties in in- 
terest already possessed the right). 
Ohio H. B. 8 reduces the valuation 
of tangible personal property from 
70 per cent to 65 per cent of its true 

cash value for the year 1934. Vir- 
ginia Ch. 197 repeals a provision of 
the code under which property held 
by a resident trustee was deemed not 
to have a tax situs in Virginia if the 
creator of the trust (at the time of 
its creation) was a nonresident and 
all beneficiaries named remained non- 
residents. The repealed law also ex- 
empted income from such a trust. 
Another Virginia law, Ch. 29, seems 


to eliminate the necessity of certain eeanneiniinniits 


in 1934, postponing them until 1938. 
Intangible Property 
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DISTRIBUTION OF PROCEEDS OF NEW OR INCREASED TAXES 
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Citation Subject of tax Gen- Gen- Pen. 
eral eral Roads Relief Schools sions 
Ark. Chs. ..Wine and brandy.............. 5 a ° 
‘is (ee eA EC Se ee a mee ° ae 
Colo. Ch. z Beri a, ES es ee See ieee Nie ay eae * 
Initiated. ... ee i 
Ill. 2nd Ex. p. 80 .. Sn SR ee errs ar. le ue y 
3rd Ex. p. 227.. e "eens ee *1 
i. eae: Sales and income.............. : ey 2 acne : 
SS Seer + LS EE Or ease rere ; at od = re om “2 
CAs SS eee Liquor * 
Ch. 154, Ex. Ch. —. Places all revenue except. that for the road fund and certain other 
funds in the general fund. 
si 1 _——-  .  ———— ea * n * 
3 2 eee: UO OO eee * Le - 5 
eo SS) a ag gare e's Sa ioe a-are 8 wi ae aes Property tax relief fund - 
Ch. 15 Se 4a : Property tax relief fund 
Ch, 21 ee ee enn ene Property tax relief fund 
— a PoE noc o:07 tin, Sessa PSs Property tax relief fund 
= See . Cotton futures. . Property tax relief fund 
Ch. 76 i: =«-—«'«' «= eRe ieee aA * 5 — 
Se See III a. Sn 06:0: <'e cra-eieee ” eG = ; 
Ex. H. B. 16 (III 5 os sa Raa eancdere a a x3 . 
2nd Ex. Chs. 31, 32..Gasoline................. — - ; ~ a 
___3rd Ex. H. B. 2 . Crude oil refined. Ce eee Property tax relief fund 
eS SS ee OO eee Mi . “4 
; > NE SEE eer eee *(Not an increased levy—a diversion) 
Mich, Ch. 8...... 54s Rats C SoS Abe. mae dadeoet dre Discontinues use for relief 
i SS ee OS eee id a = 
Miss. H. B. 115 0 eee ° : 
Mise. Ee. B. 141......... Tobacco . int: ; a ” 
See eee * : : 
| ee RSME SS coivigite Rae cela ha ewe esha * : ; 
p. aS SS rene ee ene * ra ; 
cS <a Telegraph + * * 
Mont. Ch 46.......00055% Mie eo adh wat es id # 
Seem: MN ooo oocs lo e pecdittea a siete ” *3 * 
Se en Electricity . ER by i) aes AIR * * * 
ES Se ree ee en rere * *6 * 
Ch. 54 eee ll ee eee ° i 
if & % ares een TOONS. «2 2... ce ws ne a ng? es * a 
- = ae ge al ES ee pvare eee a Re : ee * 
Sere. IN re oa ok arcaras kat acargers : - mS : * 
ee ee eee eee ~ ” #7 
cag Sgninedapepits Horse racing - 
> So Sees Gasoline A ERR * ; rs 
Ch. 421 SG. ae > : 
> i - are Regular income * ; 
Ch. 899. ....Redefined income.............. : * 
Local Law No. 9. Gross income.................. an is a : 
Local Law No. 17 Gross income Se ae ee * 
N. Y. Local Law No. 10. Utilities ...... Be ri idaestae, * a Seu 
ee eS ee re ee * ni ; * 
Local Law No. 18 Income .... SPS A ee ae Sh rn ” 
ee ee Ee Se eee sf a fis * 
ae ae oe -- See pevetia Sten ae-akd ie a ei id as 
Ohio H. sae MIR a Risa doin. Siw tahoe Se vacermpaisiie oa 2 : : ; sie 
H. 3 134. Merdaraieies RENE re ona SI east rei i + : * * 4 
|. Se er ee eens ia = Si, ¥ * 
| RI 2s bao crmrace eleraiéns . " * 
o> eee Ne eae ee . - 
SS Serra IN ean 5 6 4.56: 09 a:08 c's * * 
Qa eee CISOUIATHATING ..... 2... 2c cccee ys 
oS ee re Gifts, utilities and merchants... . * * 8 
Saree | =A a ere ba 
.(%:. = eee I ok ein. io aia bo wise Kacaee - * ; 
_. to oe Gress mcome................ . * 
_ 3 Seen ers RS, Sena eee = . #4 
) 2 a ae eee eee ee * 
H. | re ES Sa er * 
ue bo SS aaa 0 RRRG Oe eee eee * 





1 Until February 28, 1935. 
2 For credit against each property tax bill. 


3 Until December 31, 1 
# Old age pensions. 


934. 


5 Proposed constitutional amendment. 


6 So long as necessary. 


7 Fire and police pensions. 


8 For two years. 
® Mothers’ pensions. 








Bank stock is the principal subject of legislation 





exempt preferred stock issued to the Reconstruction 
Finance Corporation. In South Carolina, Ch. 1056 
excludes the value of federal farm loan bonds held 
by banks in computing the stock tax based on capital 
and surplus; such exclusion, however, may not ex- 
































under this division. By Iowa Ch. 86, such stock 
will be taxed the same as moneys and credits at 6 
mills instead of at regular property rates on one- 
fourth of its value. New Jersey Ch. 2 applies the tax 
only to common stock; the purpose apparently is to 





® Ratified at November election, 1934. 


Louist- 


ceed 25 per cent of the capital and surplus. 
ana Ch. 6 allows a deduction of bank stock held by 
the United States in computing the value of bank 
stock generally for taxation. By Ohio H. B. 6, an 
equitable adjustment will be made of the tax against 
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Taxation of Corporations Used to Avoid 


Taxes Upon Stockholders 


Part | 


By SAMUEL JOYCE SHERMAN * 


ESPITE the flare of publicity attendant upon 
iB the enactment of Sections 102 and 351 of the 

Revenue Act of 1934, it can scarcely be said 
that the provisions of those sections represent start- 
ling innovations superimposed upon our system of 
Federal income taxation. 

The presentiment that the corporate device might 
be used as a means of avoiding or evading the sur- 
taxes imposed upon the incomes of 
individuals must have been present 
in the minds of Treasury Depart- 
ment officials and members of Con- 
gress more than 20 years ago. The 
first income tax law passed after the 
adoption of the Sixteenth Amend- 
ment, the Revenue Act of 1913, pro- 
vided that the taxable income of an 
individual shall embrace his ratable 
share of the gains and profits, 
“whether divided or distributed or 
not,” of all corporations or similar 
organizations, “formed, or fraudu- 
lently availed of for the purpose of 
preventing the imposition of such 
tax through the medium of permit- 
ting such gains and profits to accu- 
mulate instead of being divided or 
distributed.”? When it is recalled 
that the maximum surtax imposed 
upon individual incomes under the 
Revenue Act of 1913 was but 6 per 
cent of the net income in excess of 
$500,000, the apprehension then ex- 
istent, that individuals might seek to 
escape the higher surtaxes upon their gr- 
incomes through the medium of the corporate “hoard- 
ing of profits,” appears to be all the more singular. 

Nor was the apprehension allayed by the tremen- 
dous increase in the normal and surtax rates imposed 
upon individual incomes by succeeding revenue acts 
and the widening gap in the tax rate structure af- 
fecting individual incomes as compared with corporate 
incomes. Under the Revenue Act of 1918, individuals, 
for the calendar year 1918, were subject to a normal 
tax of 12 per cent upon net income in excess of 
credits (reduced in the case of citizens or residents 
of the United States to 6 per cent upon the first 
$4,000) and to a progressive surtax reaching as high 
as 65 per cent of the net income in excess of 
$1,000,000, whereas, corporations were taxed at the 
flat rate of 12 per cent upon their net income. In 
Notes on the Revenue Act of 1918, the Secretary of 
the Treasury stated: 

The corporate form of organization is now used or 


abused by wealthy individuals who incorporate their per- 
sonal business and investments and thus escape surtaxes 


* Member of the New York Bar; Certified Public Accountant, New 
York; New York City. 
1Section II (A), subd. 2. 
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upon that amount of their income which is reinvested or 
saved. 

Throughout the years we hear echoes of the same 
complaint. According to a report entitled “Evasion 
of Surtaxes by Incorporation” submitted to the Joint 
Committee on Internal Revenue Taxation by L. H. 
Parker, chief of the Division of Investigation, it was 
estimated that the loss in revenue to the Govern- 
ment from the accumulation of un- 
divided profits of one company 
alone during the four years 1922-1925 
amounted to $168,000,000. ‘How 
much altogether has been lost from 
income taxes due the Government 
from this method of evasion,” says 
Judge Green of the Court of Claims 
of the United States in Williams In- 
vestment Company v. United States, 
3 Fed. Supp. 225, “is difficult to esti- 
mate, but it must be very many 
times this amount.” 

The recent disclosures of the Sen- 
ate Committee on Banking and 
Currency regarding some prominent 
bankers who escaped with little or 
no individual income tax through 
the medium of the so-called “incor- 
porated pocketbook” have not only 
publicized this problem of tax avoid- 
ance but, to a large degree, are re- 
sponsible for the recent enactment 
of Sections 102 and 351 of the Reve- 
nue Act of 1934 in an effort to “plug 
the loophole.” The primary pur- 
pose of the Revenue Bill of 1934, 
according to the Report of the Ways and Means 
Commitee, “is to increase the revenue by preventing 
tax avoidance.” . 

In the Preliminary Report of a Subcommittee, 
transmitted to the Committee on Ways and Means, 
December 4, 1933, it is stated: 

Perhaps the most prevalent form of tax avoidance prac- 
ticed by individuals with large incomes is the scheme of 
the “incorporated pocketbook.” That is, an individual 
forms a corporation and exchanges for its stock his per- 
sonal holdings in stocks, bonds or other income-producing 
property. By this means the income from the property 
pays corporation tax, but no surtax is paid by the individual 
if the income is not distributed. * * * there seems no 
doubt that this form of avoidance is still practiced to a 
large extent. 

The then Acting Secretary of the Treasury, Henry 
Morgenthau, Jr., concurred in this view with the 
observation, “There is no doubt that personal hold- 
ing companies have frequently been organized and 
utilized as a device to reduce the income taxes of 
their shareholders.” 

In the Report of the House Committee on Ways 
and Means, accompanying the Revenue Bill of 1934, 
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it was estimated that $25,000,000 in additional reve- 
nue would be raised from “Personal holding compa- 
nies (directly or indirectly)” as a result of the “revi- 
sion or administration of the income tax law in a 
way which would prevent tax avoidance.” 


Method of Tax Avoidance 


HE method of tax avoidance or evasion to which 

reference has been made is simple enough. An 
individual with a substantial income forms a corpo- 
ration and transfers to it his stocks, bonds or other 
income-producing property in exchange for the capi- 
tal stock of such corporation. The corporation now 
collects and receives the income and accumulates 
such income instead of distributing it in the form 
of dividends or otherwise. It is true that the corpo- 
ration has to pay the normal corporation income 
tax? of 1334% upon its taxable income but no surtax 
is paid by the controlling stockholder of the corpora- 
tion, if its income is not distributed. 

The practical results of this method of evasion 
are well exemplified by the following illustration 
furnished in the Ways and Means Committee Report 
on the Revenue Bill of 1934: 


For instance, suppose a man has $1,000,000 annual income 
from taxable bonds. His tax under existing law will be 
$571,100. However, if he forms a holding company to take 
title to the bonds and to receive the income therefrom, the 
only tax paid will be a corporate tax of $137,500 as long as 
there is no distribution of dividends. Thus a tax saving 
of $433,600 has been effected. 

The tax saving of $433,600, indicated above, repre- 

sents the differential between the aggregate amount 
of the normal tax and surtax ($571,100) which the 
stockholder would have had to pay, had he person- 
ally received the income of $1,000,000 and paid the 
tax thereon, and the amount of the corporate tax 
($137,500) paid by the holding company upon the 
said income of $1,000,000 which it retained and ac- 
cumulated. Expres sed in tax rates, the tax saving 
represents the differential between the individual in- 
come tax rate (57.11%) on an income of $1,000,000 
and the corporate tax rate (13.75%) upon such in- 
come. 

The tax saving may not, in fact, materialize to 
the extent indicated. In the event the holding com- 
pany should make any distribution of dividends in 
future years, the taxes paid by the stockholder dur- 
ing such years would reduce the amount of the 
actual saving accordingly. 

Essentially this method of tax avoidance does not 
effect a complete avoidance of tax on the part of the 
individual stockholder, but merely a postponement 
or deferment of part of the tax. For, if the holding 
company should distribute its earnings or surplus 
in future years, the stockholder would then have to 
pay a surtax on the dividends that he received. 
However, a complete or partial avoidance of tax may 
ensue upon the happening of any of the following 
events: 

1. If the corporation should spread the distribu- 
tion >f its annual income over a series of years, a 
real saving in tax would accrue to the stockholder 
from the mere fact that his distributive share of the 
income would fall in the lower surtax brackets. 





2Section 13, Revenue Act of 1934. 
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2. If the corporation should time the distribution 
of its income so that it is made during a year when 
the stockholder has personal losses or other deduc- 
tions to offset against the dividend received, a real 
saving in tax would result. 

3. If there should be a reduction in tax rates upon 
individual incomes duritig any future year, the dis- 
tribution of the corporate income in such year would 
result in an actual saving to the stockholder. 


4. If the corporation should incur any losses on 
its investments or otherwise, which deplete the earn- 
ings or surplus accumulated during preceding years, 
there will be an avoidance of tax, for the Govern- 
ment will be deprived of the surtax which the stock- 
holder would have had to pay, had the corporation 
made a distribution of its annual income in the year 
when the same was earned. 


There are other devices, legal and otherwise, by 
which stockholders have sought to minimize per- 
sonal income taxes, such as division of stockholdings 
amongst family or friends, liquidation of corporation 
with benefit of capital gains provisions, tax-free re- 
organization of corporation, gifts, organization of 
foreign corporations, organization of multiple hold- 
ing companies, distribution of dividends under the 
guise of loans, etc. It is not within the compass of 
this article to discuss all the schemes which ingen- 
ious counsel have devised from time to time to claim 
immunity from taxation, except to point out that 
the accumulation of corporate earnings by the post- 
ponement of the declaration and payment of divi- 
dends has long served as a convenient expedient for 
the avoidance of surtaxes on the part of stockholders, 
which in turn has deprived the Government of incal- 
culable revenue. 


Legislative Methods to Curb Tax Evasion 


NASMUCH as the device resorted to for the pur- 

pose of avoiding surtaxes on stockholders consists 
of the simple act of accumulating the corporate earn- 
ings, the remedy for this situation obviously lies in 
the adoption of such measures as would compel cor- 
porations to distribute their earnings. In coping 
with this problem over the course of years, Congress 
has had recourse to two methods designed to force 
the distribution of corporate earnings, to wit: 


1. Tax Upon Stockholder—The first method of 
forcing corporations to distribute their gains and 
profits, in cases where they are withheld for the pur- 
pose of enabling their stockholders to escape the 
surtax, fneresit to reach the individual stockholder. 
The corporate entity is disregarded. The share- 
holders themselves are taxed as though they were 
members of a personal service company or partner- 
ship. Each shareholder is taxed upon his pro rata 
share of the corporate gains and profits as though 
they were actually distributed. The measure of the 


tax is precisely the amount which the stockholder 


would have had to pay, had he personally received 
the income instead of the corporation. 

2. Tax Upon Corporation—The second method 
undertaken “to discourage the hoarding of profits in 
order to avoid the tax” attempts to reach the corpo- 
ration. In the case of a corporation refraining from 


the distribution of its earnings “for the purpose of 
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preventing the imposition of the surtax upon its 
shareholders,” a “penalty” tax or additional tax is 
assessed against the corporation rather than the 
stockholder. The additional tax is a flat rate tax 
levied upon the net income or undistributed earnings 
of the corporation. The amount of the additional 
tax imposed upon the corporation bears no essential 
relation to the surtaxes which the stockholders 
would be required to pay, had the corporation made 
a distribution of earnings. 


The first method was used under the Revenue 
Acts of 1913, 1916, 1917 and 1918, applying to the 
years 1913 to 1920 inclusive.® 


The second method was used under the Revenue 
Acts of 1921, 1924, 1926, 1928, 1932 and 1934, apply- 
ing to the years 1921 to 1934 inclusive.‘ 


The Revenue Act of 1917 held out a double-bar- 
relled threat against both the corporations and their 
stockholders for failing to distribute the corporate 
earnings. Not only did this Act continue the provi- 
sion of Section 3 of the Revenue Act of 1916, taxing 
the individual stockholder upon his distributive 
share of the corporate income, “whether divided or 
distributed or not,” in case the corporation was 
“formed or fraudulently availed of for the purpose 
of preventing the imposition of such tax through the 
medium of permitting such gains and profits to ac- 
cumulate instead of being divided or distributed,” 
but Section 1206 (2) of the Revenue Act of 1917 sub- 
jected the corporation as well, to an additional tax 
of 10 per cent on undistributed corporate income, 
not actually invested and employed in the business, 
or retained for employment in the reasonable re- 
quirements of the business, or invested in Govern- 
ment obligations, with the proviso that if the Secre- 
tary of the Treasury should ‘ind that any portion of 
such amount so retained for employment in the busi- 
ness is not so employed or is not reasonably re- 
quired in the business, then the tax so imposed shall 
be 15 per cent. Section 1206 (2) of the Revenue Act 
of 1917 was repealed by Section 1400 of the Revenue 
Act of 1918. 


As already indicated, up to 1921, Congress used 
the first method of eliminating the loophole of eva- 
sion, that is, by taxing the individual stockholders 
upon their distributive shares of the corporate in- 
come even though, in fact, not distributed. The 
effectiveness of this remedy was limited. In Notes 
on the Revenue Act of 1918, the Secretary of the 
Treasury stated: “Section 220 provides a remedy 
for this abuse, but it can be applied only by a trouble- 
some special procedure which will necessarily re- 
strict its use to a comparatively small proportion of 
cases.” Doubts, furthermore, arose as to the validity 
of taxing income which the stockholders had never 
received, and in 1921 it was thought safer to tax the 
corporation itself, regardless of the fact that the ad- 
ditional tax imposed upon the corporation had no 
relation to the amount of individual surtaxes lost 
by the failure to distribute dividends.® 





3 Revenue Act of 1913, Section II (A) subd. 2: Revenue Act of 1916, 
Section 3; Revenue Act of 1917, Section 3; Revenue Act of 1918, 
Section 220. 

4 Revenue Act of 1921, Section 220; Revenue Act of 1924, Section 220; 
Revenue Act of 1926, Section 220; Revenue Act of 1928, Section 104; 
mer ig Act of 1932, Section 104; Revenue Act of 1934, Sections 102 
and 351. 

5 United Business Corporation of America v. Com’r, 62 Fed. (2d) 754. 
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Beginning with 1921 and continuing to date, the 
burden of the additional tax imposed upon the ac- 
cumulation of surplus to evade surtaxes has been 
shifted from the stockholder to the corporation. 
However, the Revenue Act of 1926 and succeeding 
Acts have all contained a permissive provision, re- 
lieving the corporation of the additional tax, “if all 
the shareholders of the corporation include (at the 
time of filing their returns) in their gross income 
their entire pro rata shares, whether distributed or 
not, of the ‘adjusted net income’ of the corporation 
for such years.’® If the stockholders elect to adopt 
this alternative method, the pro rata share of the 
corporate income so included in the gross income of 
the stockholders is treated as a dividend, subject to 
surtax only; and any subsequent distribution, made 
by the corporation out of earnings or profits for such 
taxable years which have already been included in 
the gross income of the stockholders, under this al- 
ternative method, is exempt from tax in the amount 
of the share so included. The use of the alternative 
method by the stockholders, however, does not re- 
lieve the corporation from the regular corporation 
tax imposed by Section 13 (a). Nor does the alter- 
native method authorize stockholders to deduct from 
their individual income a pro rata share of any loss 
sustained by the corporation.’ 


Judicial Construction 


N regard to Section 102 of the Revenue Act of 
1934 and its various prototypes under previous 
Acts, it may be said that no other provision has con- 
tinued so long in the law with so little exposition 
by the courts and Board of Tax Appeals.* Although 
the statute in substantially the present form first 
appeared in the Revenue Act of 1921, only seven 
cases have been decided to date involving its appli- 
cation. They are: 
Revenue 
Date of Acts 
Decision Involved 
Kales v. Woodworth, 3 F. (2d) 37. — Apr. 5, 1929 1916 
French Mortgage & Bond Co. v. June, 1930 1921, 1924, 
Woodworth, 38 F. (2d) 841 1926 
R. C. Twav Sales Co. v. United Jan. 7, 1933 1921 
States, 3 Fed. Supp. 668 
United Business Corp. of America 
v. Com’r, 62 F. (2d) 754, aff’g 
19 B. T. A. 809, certiorari de- 
nied October 9, 1933 
IVilliams Investment Co. v. United 
States, 3 Fed. Supp. 225 
Keck Investment Co. v. Com’r, 29 


Cases 


Jan. 16, 1933 1921 


Apr. 10, 1933 1924, 1926 


Oct. 24, 1933 1921 


B. Tt. A. 143 
William C. De Mille Productions, May 31,1934 1924, 1926, 
Inc. v. Com’r, 30 B. T. A. 826 1928 


The French Mortgage and Bond Company case, 
supra, raised the limited question whether the plain- 
tiff was entitled to injunctive relief against the col- 
lection of an assessment made under Section 220 of 
the Revenue Acts of 1923, 1924, and 1925 in view of 
the prohibition contained in Section 3224 of the Re- 
vised Statutes which provides that “No suit for the 

6 Sections 102 (d) and 351 (d) of the Revenue Act of 1934. Similar 
provisions are contained in Section 104 (d) of the Revenue Acts of 1928 
and 1932, and in Section 220 (e) of the Revenue Act of 1926. 

™ Stern v. Com’r., 11 B. T. A. 1309. 

8 See article entitled ‘“‘Surtax Evasion Through Corporate Form’’ by 


Warren W. Grimes, Office of the General Counsel, in the February 
1930 issue of Internal Revenue News, p. 9. 
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purpose of restraining the assessment or collection 
of any tax shall be maintained in any court.” The 
court dismissed the bill of complaint seeking the 
injunction. 


There thus remain in all, six cases in which an 
adjudication was made respecting the validity of 
the statute or its application, upon. the facts, to a 
particular taxpayer. This dearth of judicial deci- 
sions is all the more remarkable when it is consid- 
ered that for many years grave doubts have been 
entertained by respectable authorities regarding the 
constitutionality of the section in question. 


Constitutionality 


HE constitutionality of Section 220 of the Reve- 

nue Act of 1921, corresponding to Section 102 
of the present Act, was sustained by the UV. S. Cir- 
cuit Court of Appeals for the Second Circuit, on 
January 16, 1933, in the case of United Business Cor- 
poration of America v. Com’r, 62 F. (2d) 754, affirm- 
ing 19 B. T. A. 809; certiorari was denied October 
9, 1933. The constitutional aspects of the same 
section in the Revenue Acts of 1924 and 1926 were 
the subject of extended judicial review in Williams 
Investment Co. v. Com’r, 3 Fed. Supp. 225, decided 
April 10, 1933, and the U. S. Court of Claims again 
reached the conclusion that the statute in question 
did not offend against the Constitution. 


The validity of Section 220 has been attacked 
upon the following grounds: 


1. That the section violates the Tenth Amend- 
ment of the Constitution in that it constitutes an 
attempt by Congress under the guise of a tax to 
exercise a power not delegated to the United States 
but one reserved to the states; that by imposing 
such a high tax for failure to distribute earnings, 
corporations would be coerced into distributing their 
earnings, and thus the regulation of the conduct of 
business, essentially a state power, would be affected. 

2. That the section deprives the taxpayer of prop- 
erty, without due process of law, in contravention to 
the Fifth Amendment of the Constitution, in that 
it imposes an additional tax or penalty, resting upon 
no reasonable classification and dependent upon a 
standard which is too vague for execution. 

3. That the burden imposed by the section pur- 
porting to be a tax is, in fact, a penalty, confiscatory 
in effect and arbitrary in consequence, for it bears 
no essential relation in amount or burden to the sur- 
taxes which would have been paid by the stock- 
holders, if the corporation had not been formed, nor 
to the amount of surplus accumulated by the corpo- 
ration. 

The foregoing objections were carefully consid- 
ered in the United Business Corporation and Williams 
Investment Co. cases, supra, and were rejected as 
unsound by the Court. 

In answering the first contention that Section 220 
encroaches upon the power reserved to the states to 
regulate the affairs of corporations chartered by 
them, the Court stated: 


* * * Nor does this trench upon the reserved powers 


of the states; companies may accumulate what profits they 
please as long as thev do not do so to defeat the fiscal 
policies of the United States. Their business, whose regu- 
lation is wholly for the states, does not include the manipu- 
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lation of dividends to avoid taxes; by definition that has 
nothing to do with the normal management of their affairs.’ 

* %* * Surely Congress may classify the corporations 
which are used for a legitimate purpose and those which 
are formed for an illegitimate purpose and may, if it sees 
fit, impose a tax on those which are constructed and used 
for the purpose of preventing the Government from ob- 
taining the revenues to which it is entitled. Nor does the 
statute require that the business should be conducted in any 
particular way. It is not the manner in which the business 
is conducted which causes the imposition of tne tax but the 
purpose for which a corporation is formed or for which it is 
used. No matter how the business is conducted, unless 
this purpose is shown, the tax cannot be imposed.” 

* * * Jn the enactment of Section 220 Congress has 
not, as contended by the plaintiff, commanded that corpora- 
tions distribute to their stockholders all gain in excess of 
their reasonable needs. There is no command and hence 
no penalty for failure to comply. The section classifies 
such corporations as accumulate unreasonably their earn- 
ings for the purpose of preventing the imposition of the 


surtax on their stockholders, and, having so classified, a 
tax is levied.” 


Despite the cogent reasoning of the Court, as 
above set forth, it is difficult to escape the conviction 
that a statute which imposes such a burdensome tax 
upon the accumulation of corporate income, in prac- 
tical effect, operates as a coercive measure to force 
corporations to declare and distribute dividends. 
There is, to be sure, no affirmative command in the 
statute that corporations shall distribute their annual 
earnings, but the threat of the visitation of a drastic 
penalty upon an offending corporation, which does 
accumulate a surplus in excess of the reasonable 
needs of its business, has all the elements of com- 
pulsion which a definite command would have. 
Whatever the process of judicial rationalization 
may be in reconciling the overlapping spheres of 
Federal and state powers, it is indubitable, however, 
as the Court pointed out in the United Business Cor- 
poration case, that “Congress in raising revenues has 
incidental power to defeat obstructions to the inci- 
dence of taxes which it chooses to impose,” and, as 
the Court added in the Williams Investment Co. case, 
“To hold Section 220 to be beyond the power of 
Congress would be almost the equivalent of holding 
that Congress is impotent to prevent the evasions 
of its tax laws. Within Section 220 or its equivalent, 
potential taxpayers could by the mere forming of a 
corporation evade all surtaxes.” 


To the plea that the statute created a standard 
{oo vague, indefinite and uncertain to follow, the 
Court pointed out that there is no difficulty in deter- 
mining what a mere holding or investment company 
is; what the reasonable needs of a business may be 
is easily within the knowledge of the corporate offi- 
cers; and the courts are every day called upon to 
determine as a question of fact whether a certain 
course of conduct is reasonable or not. As the Court 
stated in the United Business Corporation case, cited 
supra: 

Purpose is indeed not often a factor in legal transactions, 
though at times it is; but intent is often material, and what- 
ever the difficulties of proof, the issue is concrete enough. 
Nothing is more frequent in human relations than the effort 
to learn what goes on in others’ minds. The presumption 
is indeed less definite, and it is this especially that the peti- 
tioner attacks, relying upon the decisions which upset the 
efforts of Congress to control prices during the Great War. 


® United Business Corporation of America v. Com’r., 62 F. (2d) 756. 
10 Williams Investment Co, v, Com’r., 3 Fed. Supp. 238. 
11 Tdem, page 235, 
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U. S. v. Cohen Grocery Co., 255 U. S. 81. The argument 
misconceives the scope of ‘those decisions. Standards of 
conduct, fixed no more definitely, are common in the law; 
the whole law of torts is pervaded by them; much of its 
commands are that a man must act as the occasion de- 
mands, the standard being available to all. The vice of 
fixing maximum prices is that it requires recourse to stand- 
ards beyond ascertainment by sellers, by which therefore 
they cannot in practice regulate their dealings. That is not 
true of the reasonable needs of a business, which is imme- 
diately within the ken of the managers, the supposititious 
standard, though indeed objective, being as accessible as 
those for example of the prudent driving of a motor car, 
or the diligence required in making a ship seaworthy, or of 
the extent of proper inquiry into the solvency of a debtor. 
Moreover, since the result of the presumption is at most no 
more than to compel the taxpayer to disclose the facts, and 
since the tax itself is definitely enough determined, the 
whole issue is irrelevant. 


To the contention that the burden imposed by the 
statute is a penalty and not a tax, the Court made 
the effective rejoinder that if viewed as a penalty, it 
was but the employment of one of the incidental 
powers to collect revenue and to defeat obstruction 
to the tax laws, clearly within the defined powers of 
Congress. Howev er, the Court did not allow that 
even, Stricti juris, need the added tax be taken to be 
a penalty, for in the Williams Investment Co. case, 
supra, the majority opinion stated: 

Congress has not attempted to define the nature of the 
tax imposed by Section 220 and the statute does not require 
that the tax be defined to be other than a surtax. The tax 
imposed by the section partakes of the attributes of a sur- 
tax, or excess-profits tax more than any other, and section 
220 was intended as an auxiliary to that portion of the 
income-tax provisions relating to surtax. It was designed 
to prevent the evasion of surtaxes by stockholders and we 
think it avails nothing to show that the tax is 50 per cent 


of the net income without regard to the amount of unrea- 
sonable accumulation. 


To the argument that the additional tax prescribed 
by the section bears no relation to the surtaxes on 
the stockholders nor to the amount of surplus alleged 
to be unreasonably accumulated, the Court in effect 
answered, that it was a matter of no consequence. 
Judge Littleton, voicing the majority opinion of the 
court in the Williams Investment Co. case, supra, said: 


The fact that the tax may bear more heavily upon the 
corporation than it would upon the stockholders is a matter 
with which the court has no concern. * * * Section 220 
deals with income as such, and, since the purpose of its 
enactment was to aid in the collection of revenue, it need 
not be tested by the rules of exactness usually required 
in the imposition of penalties, nor does the fact that the 
tax of 50 per centum is greatlv in excess of the tax which 
would be payable by the stockholders make the classifica- 
tion unreasonable. 


And Judge Green, in a concurring opinion in the 
same case, significantly declared : 


If this fact is sufficient to make the statute unconstitu- 
tional then the general corporation tax is also unconstitu- 
tional because it has not the slightest relation to the tax 
which the stockholders might pay if the corporation had 
not been formed. In the case of many large corporations 
there are often a very considerable number of stockholders 
who pay no income tax whatsoever. 


In the United Business Corporation case, supra, ob- 
jection was also raised to the fact that Section 220 
of the Revenue Act of 1921 was applied retroac- 
tivelv. The section went into effect as of January 
1, 1921, thourh not passed until November 23rd of 
that year. The Court held that this did not render 
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the statute unconstitutional because when the Act 
was passed, “all companies still had six weeks within 
which to distribute their profits. If they did so they 
would comply with the statute and avoid the penalty, 
if it be a penalty.” 


The Forbidden Purpose 


UBDIVISION (a) of Section 102 of the Revenue 

Act of 1934, entitled “Surtax on Corporations 

Improperly Accumulating Surplus,” provides as 
follows: 

(a) Imposition of tax—There shall be levied, collected 
and paid for each taxable year upon the adjusted net income 
of every corporation (other than a personal holding com- 
pany as defined in Section 351) if such corporation, how- 
ever created or organized, is formed or availed of for the 
purpose of preventing the imposition of the surtax upon its 
shareholders or the shareholders of any other corporation, 
through the medium of permitting gains and profits to ac- 
cumulate instead of being divided or distributed, a surtax 
equal to the sum of the following: 

(1) 25 per centum of the amount of the adjusted net in- 
come not in excess of $100,000, plus 

(2) 35 per centum of the amount of the adjusted net in- 
come in excess of $100,000. 

At the outset, it should be carefully noted that the 
foundation upon which the additional tax rests is 
the formation or use of a corporation “for the pur- 
pose of preventing the imposition of the surtax upon 
its shareholders or the shareholders of any other 
corporation.”!* The existence of that purpose is the 
sole criterion of the applicability of the statute in 
question. To be subject to the additional tax, the 
corporation must be formed or availed of for the 
purpose of avoiding surtaxes on stockholders; con- 
versely, if the prohibited purpose is not pursued, no 

tax liability can be assessed against the corporation 
under Section 102 of the current Revenue Act or 
analogous provisions of antecedent Acts. 


There is one important exception to the foregoing 
rule making the existence of a purpose to evade 
surtaxes a prerequisite to the imposition of the addi- 
tional tax. This exception, created for the first time 
under Section 351 of the Revenue Act of 1934, ap- 
plies only to personal holding companies falling 
within the express statutory definition of that term. 
It represents a radical innovation in the law in that 
it imposes an additional tax upon these statutory 
personal holding companies regardless of their pur- 
pose in accumulating their gains and profits and of 
the reasonableness of such accumulation. Detailed 
discussion of this exception to the general rule is 
reserved for a later section of this article. 

A corporation, being in the classic phrase of Chief 
Justice Marshall “an artificial being, invisible, intan- 
gible and existing only in the contemplation of the 
law,” cannot itself formulate and carry out any pur- 
pose save through the conception and execution by 





12 The words “or the shareholders of any other corporation” are new 
matter inserted for the first time in Section 102 of the Revenue Act of 
1934. This statutory change is directed at the scheme of organizing 
multiple holding or investment companies and accumulating the earnings 
in one or more of the subsidiaries. For example, A owns all of the 
stock of P. Corporation which owns all of the stock of S. Corporation, 
the last-named corporation being the recipient of income from invest- 
ments or other sources. Before the change made in the statute, S. Cor- 
poration covld accumulate its earnings and interpose the defense that 
such accumulation did not deprive the Government of surtaxes, inastauch 
as any dividends distributed by S. Cornoration to P. Corporation would 
not be taxable to the parent corroration under Section 23 (p) of the 
Revenue Act. This statutory change has the effect of “piercing the 
corporate veil.”’ 

13 Section referred to is in Part II of the article, which will be 
published in the February issue of THe Tax Macazinr. 
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the individuals who control the corporation and ad- 
minister its affairs. However, if through the instru- 
mentality of the corporate device, individuals seek 
to evade surtaxes upon’their incomes, the law vicari- 
ously attributes the improper purpose to the corpo- 
ration itself and visits the statutory penalty upon 
the corporation used to effectuate the stockholders’ 
illegitimate design. Thus, in the United Business 
Corporation case, the Court said: 


While the forbidden purpose is of those who use the com- 
pany, that purpose may be imputed to the company itself, 
since they cannot use it unless they are in control, and it 
can have no other than an imputed purpose anyway.“ 
Likewise, in the Williams Investment Co. case, the 
Court said: 


Under the statute in question the tax is based upon the 
purpose of the stockholders as carried out through the 
corporation. In other words, a corporation makes itself 
the instrument of the stockholders in effectuating the ille- 
gal purpose and therefore becomes equally responsible.” 

Section 102 further specifies the mechanics by 
which the forbidden purpose may be accomplished, 
that is to say, “through the medium of permitting 
gains and profits to accumulate instead of being 
divided or distributed.” Other stratagems have been 
employed from time to time to enable stockholders 
to escape their just due of normal taxes as well as 
surtaxes.1* With these the subject statute has no 
concern; they are reserved for other sections of the 
law and regulations to be dealt with. Section 102 is 
single-gauged in its purpose; so have been all of the 
progenitors of the present section. They aim to stop 
a particular loophole of tax avoidance accomplished 
in a Specific way, that is, by the withholding of corpo- 
rate profits from distribution to stockholders. If 
the corporate device is utilized for the evasion of 
surtaxes by any means other than the accumulation 
of gains and profits, the stockholders or their corpo- 
rate tool may run afoul of other provisions of the 
law but not of the immediate statute under discus- 
sion. Accordingly, it may be postulated that before 
there can be an assessment under Section 102 or any 
of its predecessors, not only must the corporation be 
formed or availed of for the purpose of avoiding sur- 
taxes on stockholders but the avoidance must be 
carried out through the medium of permitting gains 
and profits to accumulate in the treasury of the 
corporation. 


It is to be observed that in the great majority of 
cases, any accumulation of corporate profits, no mat- 
ter how slight, tends to deprive the Government of 
surtaxes which otherwise would be payable, had the 
corporation made a distribution of dividends to its 
stockholders.’*? That result necessarily follows from 
the recognition of the corporation as a distinct legal 
entity for taxing purposes and is one of the inherent 
incidents of our system of income taxation. The 
vital point to bear in mind, however, is that Section 
102 is not directed at the accumulation of profits, 
no matter how large it may be when measured 

1462 F. (2d) 756. 

18 3 Fed. Supp. 238. 

16 See ante, page 20. . , 

i1“* * * Tt is obvious that whatever extent a corporation permits 
its gains and profits to accumulate, even though it be only one dollar, 
just to that extent the corporation is in fact availed of for the purpose 
of preventing the imposition of the surtax upon its stockholders, since 


that result inevitably follows.’”—Excerpt from minority opinion in 
United Business Corporation case, 19 B. T. A. 833. 
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against the reasonable needs of the business. The 
accumulation of profits per se is not inhibited by the 
statute nor made the basis for the imposition of the 
tax. It is true that the punitive threat of the statute 
cannot be invoked unless there has been an accumu- 
lation of profits. That, however, does not validate 
the proposition that the moment a corporation ac- 
cumulates profits, it renders itself subject to the 
application of the statute. And, even if the profits 
accumulated be beyond the reasonable needs of the 
business, that fact alone does not expose the corpo- 
ration to liability under the statute. To bring a 
corporation within the scope of the statute, the ac- 
cumulation must be coupled with a purpose to avoid 
surtaxes. Without proof of the existence of the pro- 
scribed purpose, the accumulation may reach any 
proportions without subjecting the corporation to 
the penalty of the tax. Even if the accumulation be 
patently within the reasonable requirements of the 
business but the motivating purpose in withholding 
the distribution of dividends is to enable stockholders 
to avoid the payment of surtaxes, then the statute 
would apply. At all times, the sole test for deter- 
mining the tax liability under Section 102 remains 
the existence of the forbidden purpose and, whether 
the accumulation be large or small, “The ultimate 
question presented * * * is whether this purpose 
existed.”"8 

In Kales v. Woodworth, 32-F. (2d) 37, the unique 
situation was presented of a stockholder seeking to 
invoke the application of Section 3 of the Revenue 
Act of 1916'® to a dividend which she received in 
1919. The facts are these: The Ford Motor Com- 
pany on July 31, 1916 had a capital of $2,000,000 and 
a surplus of $112,000,000 of which $52,000,000 was in 
cash. For a number of years theretofore, the com- 
pany had paid annually substantial extra dividends. 
For the year 1916 in contemplation of an extensive 
program of plant extension, the Company refrained 
from declaring an extra dividend. Thereupon, mi- 
nority stockholders brought action against the Com- 
pany and its directors to force a declaration of 
dividends which, by decree of the Court was finally 
ordered in 1919.2° Pursuant to the said order of the 
Court, the Company in 1919 declared a dividend of 
$19,275,000 to be paid out of accumulated cash sur- 
plus on hand August 1, 1916. The appellant-stock- 
holder received her pro rata share of this dividend 
distribution in 1919 but contended that it should be 
taxed to her as income for the year 1917, on the 
ground that it was part of an unlawful accumulation 
by the Company and therefore taxable in the year 
accumulated. The Circuit Court of Appeals held 
that notwithstanding the fact that the accumulation 
was such as to impel the Supreme Court of Michi- 
gan to decree a distribution of dividends, neverthe- 
less, Section 3 of the Revenue Act of 1916 did not 
apply to the dividend received by this appellant be- 
cause no proof had been tendered that the profits 
were permitted to accumulate for the purpose of 
avoiding surtaxes. The Court stated at page 39: 


18 United Business Corporation case, 19 B. T. A. 828. 

1% As explained at pages 20-21 ante, Section 3 of the Revenue Act of 
1916 is substantially similar to Section 102 of the current Act except 
that the tax under the former Act was levied upon the stockholders 
instead of the corporation. 

2 Dodge v. Ford Motor Co., 204 Mich. 459, 170 N. W. 668 (1919). 
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* * * There was no showing in this case that these 


profits were permitted to accumulate for the purpose of 
evading taxes. The board of directors contemplated using 
them for extensions of business, and while the Supreme 
Court of Michigan held that it would be an abuse of dis- 
cretion to devote them to that purpose, there was no inti- 
mation by that court, nor has there otherwise been one, to 
the effect that they were being withheld to avoid tax levies. 


In the case of R. C. Tway Sales Co. v. U. S., 3 Fed. 
Supp. 668, decided January 7, 1933, the Court said: 

A careful study of Section 220 discloses that before there 
can be an assessment under its provisions, in a case such 
as the one presented here, there must be not only an accu- 
mulation of gains and profits beyond the reasonable needs 
of the corporation, but such accumulation must have been 
permitted by the corporation with the intention and for the 
purpose of enabling its stockholders to evade the payment 
of surtaxes on dividends which otherwise would have been 
distributed to them. Even if it should clearly appear that 
the accumulations were in excess of the reasonable needs 
of the corporate business, Section 220 would not apply 
unless it further appears that the accumulations were in- 
tentionally permitted for the express purpose of enabling 
the stockholders to evade the surtax. 


In the United Business Corporation case, 19 B. T.A. 
809 (aff'd 62 F. (2d) 754), three minority members 
of the Board of Tax Appeals held that the accumu- 
lation of earnings was not only not excessive but in 
fact inadequate | for the business needs of the corpo- 
ration. While no specific finding of fact was made 
on this point, it is evident that the majority of the 
Board did not regard the accumulation of profits as 
unreasonable.”* By reference to extrinsic facts, not 
related to the question of the reasonableness or un- 
reasonableness of the accumulation itself, the ma- 
jority of the Board determined that the taxpayer 
corporation was availed of for the purpose of per- 
mitting its controlling stockholder to avoid the pay- 
ment of surtaxes. Quoting from the prevailing 
opinion of the Board at page 828: 

The section in question recognizes the right of every 
corporation to keep its capital intact and provide a surplus 
for its reasonable needs. No corporation which is actively 
engaged in business is to be subjected to the penalty of the 
statute unless and until it permits its course of conduct to 
be diverted from its normal business interests by a purpose 
to save its stockholders from surtax. The emphasis in the 
statute is placed upon the purpose and if this purpose 
clearly appears the corporation is subject to tax, whether 
the accumulation be large or small. Accumulation in ex- 
cess of the needs of the business is evidence of the pur- 
pose but is not necessary to subject the corporation to 
the tax. This seems to us to be the necessary construc- 
tion of the statutory language. * * * We think the 
ultimate question presented in the instant proceeding is 


whether this purpose existed. 

A curious misconception regarding the relation of 
the purpose to avoid surtaxes (which is made the ba- 
sis for the imposition of the tax under subdivision 
(a) of Section 102) to the legal presumption of the 
existence of such purpose based upon the accumula- 
tion of earnings beyond the reasonable needs of the 
husiness (as provided in subdivision (b) of Section 
102) has crept into expositions of this subject bv 
various writers, the earlier regulations promulgated 
by the Treasury Department, and administrative 
rulings. Thus, the test of the applicability of the 
taxing statute has not only been confounded with 
a rebuttable presumption but the two have been con- 


21“Tn the light of the evidence in the record, I cannot regard this 
accumulation of earnings as unreasonable for the business needs of the 
corporation, nor does the majority in its opinion so conclude.” Excerpt 
from dissenting opinion, at page 838. 
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joined as though they were both necessary elements 
for the imposition of the tax. Article 352 of Regula- 
tions 45” contained the following provision: 

The application of Section 220 of the statute depends 
upon the two elements of (a) purpose to escape the surtax 
and (b) unreasonable accumulation of gains and profits.” 

In the United Business Corporation case, supra, the 
dissenting opinion posited the view that: 

The real question for consideration * * * is whether 

or not the corporation was formed or availed of for the 
purpose of preventing the imposition of the surtax upon 
the stockholders through the medium of permitting the profits 
to accumulate beyond the reasonable needs of the business.* 
(Italics in opinion.) 
In urging the foregoing construction, the minority 
of the Board clearly misinterpreted Section 220 by 
interpolating into the text of the statute the words 
“beyond the reasonable needs of the business.” Had 
the above quotation stopped after the word “accu- 
mulate,” it would have been perfectly consonant with 
the provision of the statute as well as the majority 
opinion of the Board. What the minority in effect 
attempted to do was to create a double standard 
for the application of the statute consisting of (a) 
purpose to avoid surtaxes and (b) unreasonable ac- 
cumulation of profits. The statute merely provides 
a single standard for determining tax liability there- 
under—i. e., purpose to avoid surtaxes. The case of 
Kales v. Woodworth, supra, clearly demonstrates this 
principle. If regard is had to the order of the high- 
est state court for the distribution of a dividend of 
$19,275,000, it is difficult to conceive of a more clear- 
cut case of an accumulation of surplus in excess of 
reasonable business requirements. Yet, the Circuit 
Court of Appeals for the Sixth Circuit held that 
Section 3 of the Revenue Act of 1916—the substan- 
tial equivalent of Section 220 of the Revenue Act 
of 1921—could not be invoked in the absence of a 
showing that the profits were permitted to accumu- 
late “for the purpose of evading taxes.”*® 

Judge L. Hand, writing for the Circuit Court of 
Appeals, Second Circuit, in affirmance of The Board 
of Tax Appeals decision in the United Business Cor- 
poration case, supra, said: 

* * * Tt answers that the Treasury has itself ruled 
that the unnecessary accumulation of income is a condition 
upon the tax, and that we should defer to this interpreta- 
tion. It is true that the regulation construing the same sec- 
tion of the Act of 1918, coupled the presumption with the 
test itself, as though both were necessary (Art. 352, Regu- 
lations 45) and the same notion appeared in an advisory 
tax memorandum (Cumulative Bulletin No. 1, p. 181); but 
in 1921 (Art. 352, Regulations 62), this was changed, and 
the correct interpretation adopted. We should not, we 
think, have yielded even to an unbroken interpretation in 
so plain a case, but the change in the regulations avoids 
our declaring ourselves positively.” 

In the Williams Investment Co. case, supra, the con- 
curring opinion of Judge Green elucidates the single 
standard controlling the application of the statute 
with penetrating clarity, as follows: 


Counsel for the plaintiff, as it appears to me carry this 
error in construing and interpreting the statute to an ex- 





22Tssued under Revenue Act of 1918 and applicable to the years 
1918-1920 inclusive. 

23 This interpretation was abandoned by the Treasury Department in 
1921 and omitted from Regulations 62 and all succeeding regulations 
that were issued. 

m190 8. T. A. S37. 

2532 F. (2d) 39. See page 24, ante. 

2662 F. (2d) 755. 
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treme when they contend that the standard by which the 
tax is fixed is contained in the provision of subdivision (b) 
of section 220 which has already been quoted. On the con- 
trary, there is but one standard by which the tax is fixed 
which is contained in subdivision (a) of the same section. In 
order to justify the imposition of the tax the statute re- 
quires that it must appear that a corporation “is formed or 
availed of for the purpose of preventing the imposition of 
the surtax upon its shareholders through the medium of 
permitting its gains and profits to accumulate instead of 
being divided or distributed.” The provisions of subdivi- 
sion (b) making the fact that a corporation is mere holding 
or investment company or that the gains or profits are per- 
mitted to accumulate beyond the reasonable needs of the 
business prima facie evidence are used simply for the pur- 
poses stated in the preceding paragraphs; that is, for the 
purpose of having the tax assessed, or, as is said in the 
majority opinion, for the purpose of making “the taxpayer 
show his hand.” The real test of the tax is contained in sub- 
division (a) and in order to apply the tax the court must find, 
as this court has, that there was a purpose of preventing the 
imposition of the surtax in the manner provided by subdivision 
(a).™ (Italics supplied.) 

The purpose prohibited by the statute may be pres- 
ent in the very inception of the corporation or during 
any stage of its subsequent development. In the 
United Business Corporation case, supra, the Board 
of Tax Appeals found that during the second year 
the income of the corporation was allowed to accu- 
mulate in order to enable its controlling stockholder 
to escape the payment of surtaxes upon dividends 
which he would otherwise have received. The Board 
was not sure that this had also been the purpose in 
the first year and therefore declined to make a like 
finding for that period. In the Williams Investment 
Co. case, supra, the Court held that the corporation 
was “formed and availed of” for the purpose inter- 
dicted by the statute. In the Keck Investment Co. 
case, supra, the taxpayer was organized November 
17, 1922 and the Board held that the corporation was 
used during the year 1923 for the purpose barred by 
the statute. In the latest case, that of William C. 
De Mille Productions, Inc., supra, the Board gave the 
taxpayer a clean bill of health in respect to the years 
1924 and 1925 but found that the year 1926 “marked 
the crystallization of a new attitude toward the cor- 
poration and its utilization for the very purpose 
proscribed by the statute” and sustained the addi- 
tional taxes which the Commissioner assessed for 
the years 1926, 1927 and 1928. In short, whenever 
a corporation withholds the declaration of dividends 
for the purpose of avoiding surtaxes upon its stock- 
holders or the stockholders of any other corporation, 
the additional tax prescribed by the section may be 
invoked as a corrective of the situation obtaining dur- 
ing the period of unlawful accumulation. 


Legal Presumption of Illegal Purpose 


gore is a subjective thing. It is a state of 
mind. It can not be examined externally nor 
viewed objectively. If not freely professed by its 
author, proof of its existence must necessarily rest 
upon circumstantial evidence. 

Recognizing the administrative difficulties involved 
in enforcing “a statute which stands on the footing 
of the participant’s state of mind,”’* Congress has 





273 Fed. Supp. 237. 

2% United Business Corporation case, 62 F. (2d) 754. In connection 
with the 1928 Act, the Report of the Joint Committee on Internal Reve- 
nue Taxation declared: ‘The two greatest difficulties facing the admin- 
istration in applying the present provisions consist, first, in proving the 
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created the statutory presumption that the illegal 
purpose to escape surtaxes shall be inferred from the 
existence of any of the following facts: 

1. Mere holding company, or 

2. Investment company, or 

3. Unreasonable accuniulation of surplus.*® 
The presumption of illegal purpose arising from the 
facts that the corporation used is “a mere holding 
company” or “that the gains and profits are permit- 
ted to accumulate beyond the reasonable needs of the 
business” has been present in the law for the last 21 
years.*° For the last 10 years the law has contained 
a provision that the fact that a corporation is an 
“investment company” shall be presumptive evidence 
of the purpose to avoid the surtax on stockholders." 


A legal presumption is a rule of law which permits 
a certain fact not actually known to be inferred from 
the existence of some other fact which is known, 
founded upon a previous experience of their usual 
connection.*? Presumptions have been classified as 
conclusive and rebuttable. A conclusive presump- 
tion forbids inquiring into the real facts. Many 
authorities prefer to describe conclusive presump- 
tions as substantive rules of law, since they dispense 
with the need of proof rather than regulate its ad- 
mission.** Rebuttable presumptions are those pre- 
sumptions arising from certain facts which are 
sufficient to make out a prima facie case. Such pre- 
sumptions continue until overcome by proof to the 
contrary and cast the burden of proof on the party 
maintaining the negative of the presumed fact.** 


The statutory presumption as to illegitimate pur- 
pose, created by Section 102 and its forerunners, is 
merely sufficient to make out a prima facie case; it is 
subject to rebuttal and places the burden of proving 
the nonexistence of the improper purpose upon the 
taxpayer.*> In the United Business Corporation case, 
supra, the Circuit Court of Appeals for the Second 
Circuit, in affirming the decision of the Board of 
Tax Appeals, said: 


A statute which stands on the footing of the participants’ 
state of mind may need the support of presumption, indeed 
be practically unenforcible without it, but the test remains 
the state of mind itself, and the presumption does no more 
than make the taxpayer shaw his hand * * **  (Ttalics 
supplied.) 


(Continued on page 46) 


‘purpose’ to evade, and, second, in proving what constitutes ‘the reason- 
able needs of the business.’ The evidence necessary to prove the first 
point is almost always unobtainable, and the definition of the reasonable 
needs of a business, required in the second case, is generally beyond 
the power of the bureau, at least, in the case of operating companies.’ 

29 Subdivision (b) of Section 102 of the Revenue Act of 1934 provides: 
“Prima facie evidence.—The fact that any corporation is a mere holding 
or investment company, or that the gains or profits are permitted to 
accumulate beyond the reasonable needs of the business, shall be prima 
facie evidence of a purpose to avoid surtax.”’ 

30 Revenue Act of 1913, Section II(2) and succeeding Acts. 

31 Revenue Act of 1924, Section 220(b) and succeeding Acts. 

22 €. 3 Ses Richardson on Evidence, 4th Ed., p. 26; Holmes and 
Brewster, Federal Tax Appeals, p. 233. 

3322 C. J. 82; Hamel, U. S. Board of Tax Appeals Practice and 
Evidence, pp. 152-3; Richardson on Evidence, 4th Ed., p. 27; Wigmore 
on Evidence, sec. 2492. 

*% Richardson on Evidence, 4th Ed., pp. 27-28; Klein, Federal Income 
Taxation (1929), pp. 1399-1401. 

% Art. 542, Reg. 77, as amended by T. D. 4470, September 6, 1934. 
In the W illiams Investment Co. case, 3 Fed. Supp. 237, it was stated 
in the concurring opinion: ‘* * This presumption simply places 
the burden upon the plaintiff, just where it is in all tax cases, to show 
that the tax is wrongfully assessed. This principle is not arbitrary but 
a very fair and proper one. No one so well knows or can ascertain all 
of the facts which pertain in any way to the question of whether the 
tax is properly assessed as the taxpayer, and it is particularly so in this 
case where the question of purpose is concerned.” 

3662 F. (2d) 755. 
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Probable Effects of Tax Limitation 
in Illinois 


By SIMEON E. LELAND * 


ROPOSALS to limit taxation are not new. Both 
P consitutiona and statutory limitations were tried 

decades ago. Even the methods for avoiding 
these restrictions are not new. The history of past 
limitations and the experiences of other states are 
thus available to Illinois. From them many lessons 
can be learned. Illinois can, therefore, avoid the 
mistakes which other commonwealths have made in 
the adoption of tax limitation plans. If the State 
chooses to ignore what has hap- 
pened elsewhere and adopts a tax 
limitation without careful inquiry 
into the probable results and con- 
sequences of such action, it can 
only blame itself for refusing to 
profit by the mistakes of others. So 
clear is the evidence against the 
adoption of a constitutional provi- 
sion limiting property taxation to 
1 or 1% per cent of its value that 
it is difficult to see how intelligent 
people, possessed of the facts, can 
argue in favor of it. So disastrous 
have been the effects of recent con- 
stitutional tax limitation plans upon 
well-managed governmental agencies 
that all of those interested in the 
continuance of adequate public 
services or in the welfare of govern- 
ments should unite to oppose this 
movement—a movement led, in- 
cidentally, by those having a vested 
interest in the reduction of prop- 











rates now in force throughout the State. At the 
present time we neither know the exact number of 
political jurisdictions in Illinois which impose taxes,? 
nor do we know the tax rates or the assessments 
upon which they are based, not to mention the pur- 
poses for which funds are spent. 

The second requirement is an analysis of the cost 
of government in order to determine what services 
will be affected by any tax limitation proposals. 

_. Fire, police, health, sanitation, 
judicial service, education, and other 
activities may be affected. How 
severe the cuts may be must also be 
learned. These effects cannot be esti- 
mated until the amounts communities 
are spending for public services are 
definitely known. Analyses of the 
cost of governmental services such 
as are required to ascertain these 
facts have not been made in the State 
of Illinois. Indeed, Illinois is among 
those states neither requiring nor 
promoting the central collection of 
facts relating to the cost of local gov- 
ernment. 

A third essential is to analyze gov- 
ernmental cost by units of govern- 
ment. The rates of levy and the 
costs by political units must be an- 
alyzed in order to find out which 
types of government will most 
severely be affected by tax limita- 
tion proposals, and also to deter- 











erty taxes. 

Before any tax limitation plan is 
projected for legislative consideration, five essential 
facts should be known. None of the five have been 
adequately presented in Illinois, nor have the facts 
or probable effects been adequately analyzed. More- 
over, the investigations of the Civic Federation and 
Bureau of Public Efficiency of Chicago have demon- 
strated that a 1 per cent tax limitation plan is both 
impractical and undesirable as applied to the major 
governmental units in the metropolitan area in and 
around Chicago.1. The chaos which such unwise 
legislative action would bring about has been pointed 
out and the effects upon educational activities have 
also been made clear.” Yet this important investiga- 
tion has been of limited scope, being confined 
primarily to Cook County. If, however, a policy for 
the State is to be adopted, action upon it should be 
preceded by a comprehensive and State-wide investi- 
gation to determine how the proposal would operate 
if it were to be made effective. 

The first thing needed is a study of the actual tax 





* Professor of Economics, University of Chicago; 
Illinois Tax Commission. Paper read before the Governor’s Revenue 
Commission. Published by permission from Special Report No. 2, 
prepared by The Illinois Tax Commission. 

1 Bulletin Number 130, The Civic Federation and Bureau of Public 
Efficiency, November, 1933, 15 pp. 
2 Ibid., p. 9 
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mine the extent to which each class 
of governments is affected. 

A fourth inquiry must be made into the character 
and quality of assessments throughout Illinois. Not 
only must facts be gathered as to the non-assess- 
ment of taxable property, but the extent of under- 
valuation of property must be ascertained. ‘It is 
absolutely essential to make a thorough investiga- 
tion of the ratios to full value at which property is 
being assessed in the different taxing districts of 
the State. This will necessitate the collection of 
much sales data throughout Illinois. 


Finally, more facts on the operation of tax limita- 
tion plans in other states should be collected in order 
to show more clearly what has been happening to 
local governments in the areas where tax limita- 
tion plans have been placed in operation. Likewise, 
the fallacies upon which many of the arguments 


3 Subsequent to the time this paragraph was written the United States 
Bureau of the Census has issued a preliminary report on public expend- 
itures, revenues, indebtedness, assessed valuations and tax levies in 
Illinois. The Bureau reports a total of 16,342 political units with the 
power to levy taxes or incur debt. These units are: the State; 102 
counties; 1,129 cities, towns and villages; 1,444 townships; 11,993 school 
districts and 1,673 other civil divisions such as park, sanitary, forest 
preserve, mosquito abatement, water, road, fire protection, public health 
and river conservancy districts. Even these figures are subject to veri- 
fication, and to a different interpretation, depending largely upon the 
kind of definition adopted for the term “governmental unit.” 








28 THE TAX MAGAZINE 


in favor of tax limitation schemes rest can be ex- 
posed and exploded if attention is paid to the expe- 
riences of other commonwealths. 


Factual Information Bearing Upon the Issue 


N order to develop a basis for an intelligent ap- 

praisal of the tax limitation proposals made in 
Illinois, the Tax Commission has gathered numer- 
ous statistics. All of the data collected indicate tht 
the 1 per cent tax limitation plan is impractical and 
unsound. Its adoption will have disastrous effects 
upon governmental activity in Illinois amounting 
to chaos and the complete break-down of many 
services in various sections of the State. In consid- 
ering this tax limitation proposal, although we may 
be interested primarily in the effects upon govern- 
mental service, we should not close our eyes to 
the effects of the plan upon real estate values, a 
large proportion of which depend for their con- 
tinuance upon the orderly performance of govern- 
mental functions. The advocates of tax limitation 
plans have too frequently overlooked the fact that 
if governmental services are drastically curtailed, 
the very property values which they hope to en- 
hance by a reduction in the tax rate may be dras- 
tically reduced if public services must as a result 
of unwise legislation be materially curtailed. 


Some of the effects of a 1 per cent tax limitation 
plan in Illinois may be observed from an analysis 
of existing tax rates. These rates range from less 
than $1.00 per hundred dollars of assessed valuation 
to slightly in excess of $8.00 per hundred dollars, 
or, in other words, from 1 per cent to 8 per cent of 
the assessed valuation of property in the districts to 
which they apply. The highest rate is 8 times the 
low rate. Although these rates are based upon as- 
sessments made at less than full value of property, 
it will be absolutely impossible to reduce the 8 per 
cent rates on depreciated values to 1 per cent rates 
on full value, as contemplated by the proponents of 
tax limitation legislation. 

The advocates of 1 per cent legislation assume 
that if the tax rates throughout the State are scaled 
in accordance with their proposal, assessed valua- 
tions can be increased or forced up to the 100 per 
cent or full value standard. The experience of every 
state attempting this indicates not only that it is 
impossible, but that it has never been accomplished. 
Even assuming that full value assessments could 
be accomplished, either by an Act of God or the one 
percenters, the plan is still too restrictive to provide 
sufficient funds for governmental service in many 
counties. This condition is fully illustrated by sta- 
tistics of tax rates and assessments in the fifteen 
counties of Champaign, Crawford, DeKalb, Douglas, 
DuPage, Hancock, Iroquois, Jersey, JoDaviess, Ken- 
dall, Lake, Marion, McDonough, Moultrie and 
Sangamon, which is only a sample of the jurisdic- 


tions from which the Tax Commission has collected 
information. 


The actual tax rates in 1933 ranged from 5.09 per 
cent of assessed valuations (or $5.09 per hundred 
dollars) in Lake County and 4.97 per cent (or $4.97 
per hundred dollars) in DuPage County to 2.22 per 
cent (or $2.22 per hundred dollars of assessed valua- 
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TABLE I 


AVERAGE COUNTY TAX RATES IN FIFTEEN 
SELECTED COUNT IES * 




















Full 
Average county rates value equivalents 
County 1933 1932 1933 1932 
SES pe arene tet $3.55 $4.02 $1.77 $2.01 
SS eee 3.5 3.93 1.77 1.96 
EE Fee Shia s einkta Weeks 3.11 3.63 1.55 1.81 
SARS MERE niga 2.99 3.40 1.49 1.70 
De ae oe 4.97 5.43 1.64 1.79 
ER eer 2.22 2.70 1.11 1.35 
0 a ern 2.50 2.99 1.25 1.49 
{pe ae re ee ee 2.68 3.12 1.61 1.87 
| REET Sect ee 2.44 2.86 1.22 1.43 
ae ee 2.32 2.87 1.16 1.43 
Ee ere 5.09 5.34 1.68 1.76 
Se ee 3.81 4.20 1.90 2.10 
McDonough ........... 2.23 2.58 1.11 1,29 
SS eee 2.60 3.18 1.04 1.27 
eee 3.58 3.93 1.79 1.96 








* For a table showing average county tax rates for each county of 
the state see the statistical section of Special Report No. 2, Constitu- 
tional Tax Rate Limitation in Illinois, prepared and issued by The IIli- 
nois Tax Commission. 





tion) in Hancock County. In 1932 the range of 
rates in the same group of counties was from 5.43 
per cent (or $5.43 per one hundred dollars of as- 
sessed valuation) in DuPage County and 5.34 per 
cent (or $5.34 per one hundred dollars of assessed 
valuation) in Lake County to 2.58 per cent (or $2.58 
per one hundred dollars) in McDonough County. 
When these actual rates, resting as they do upon 
depreciated assessments, are converted into full value 
equivalents, on the assumption that property is as- 
sessed at 100 per cent of its worth, the rates range 
from 1.04 per cent (or $1.04 per one hundred dollars 
of valuation) in Moultrie County to 1.90 per cent (or 
$1.90 per one hundred dollars) in Marion County 
for the year 1933 and from 1.27 per cent (or $1.27 per 
$100 valuation) in Moultrie County to 2.1 per cent 
(or $2.10 per $100 valuation) in Marion County for 
the year 1932. It must, of course, be recognized that 
the average county tax rate is totally inadequate to 
indicate the amount of reduction in tax rates that 
would need to be effected in order to bring the high- 
est combination of rates within any prescribed 
limitation. Obviously, some portions of the county 
have much higher rates than other portions and the 
average fails completely to express the range; at 
best it can only be regarded as a first approximation 
to what can be looked upon as the maximum scaling 
necessary in the county. 

Moreover, when the actual tax rates are translated 
into full value equivalents, only one of the fifteen 
counties in 1933 would have a rate approaching | 
per cent and no county in 1932 would have a rate 
below 1.25 per cent. In all cases the rates in 1932 
and 1933 were above the 1 per cent level proposed 
by the advocates of the present plan. In thirteen 
counties in 1932 the rates ranged from 1 to 2 per 
cent and were in excess of 2 per cent in two counties. 

Further light on the situation may be shed from 
Table II, showing the township tax rates in the 
fifteen counties just described. In 512 townships 
only 35 average rates were less than 1%4 per cent of 
the assessed values; 421 were from 1% to 3% per 
cent; and the balance (56) ranged up to 7 per cent 
of the assessment as their limit. 
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Consequences on Governmental Institutions of 
Tax Limitation 


EFORE a plan of limiting property taxes is 

presented to the General Assembly a careful 
survey should be made of the way the restrictions 
upon taxes would operate in the various taxing dis- 
tricts of the State. The State of Illinois cannot 
allow any plan of tax limitation to be adopted which 
will cripple the government of any community. The 
State has an obligation to preserve the integrity of 
local government and local public services. The 
obligation is universal. It exists regardless of the 
size of the places affected. Moreover, the over- 
lapping character of local governments in Illinois is 
such that a study of the effects of this legislation 
is both complicated and difficult. Nevertheless, such 
an investigation should be undertaken before this 
proposal receives serious consideration. The Tax 
Commission has had neither the time nor the staff 
to make a detailed examination of the effects of the 
1 per cent plan in all of the counties of the State, 
but it has gathered enough information to indicate 
how unwise such legislation or constitutional provi- 
sions would be at this time. 


The consequences of adopting the tax limitation 
proposal are clearly demonstrated by a considera- 
tion of conditions in DuPage County. This small 
county, which lies just west of Cook, contains 124 
independent units of government. This number in- 
cludes the State, the county, one forest preserve dis- 
trict, nine townships, eighteen cities and villages, 
seventy-four school districts, twelve high school dis- 
tricts, four park districts and four sanitary districts. 
In Addison Township there are twenty districts, in 
Bloomingdale fourteen, in Wayne seventeen, in Win- 
field twenty-one, in Milton twenty-three, in York 
twenty-four, in Downers Grove twenty-eight, in 
Lisle nineteen, and in Naperville seventeen tax- 
levying districts. The boundaries and the over- 
lapping character of these various districts are shown 
in Chart 1.4. The boundaries of the county are also 
the boundaries of the forest preserve district. In 
DuPage County the aggregate assessment in 1933 
was $74,718,000, against which current tax exten- 
sions aggregated $3,711,000. In 1933 the average 
county tax was $4.97 per hundred, as compared with 
$5.43 in 1932. The average tax rates per township 
in 1933 ranged from $5.60 (or 5.6 per cent of the 
assessed valuation) in Downers Grove Township 
to $2.26 (or 2.26 per cent of the assessed valuation) 
in Bloomingdale Township. The highest aggregate 
tax rate in the various townships ranged from $6.47 
(or 6.47 per cent of the assessed valuation) in High 
School District No. 99, District No. 58 in Downers 
Grove to $2.92 (or 2.9 per cent of the assessed valua- 
tion) in High School District 94, District 26 in 
Wayne Township. 

These data indicate that a more careful examina- 
tion of tax rates in DuPage County ought to be 
undertaken. The consequences of the tax rate 
limitation plan stand out most clearly in those por- 
tions of each township in which the tax rates are 
highest. 


* Editor’s Note.—Chart not reproduced here. 
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’ TaBLe II 


DISTRIBUTION OF AVERAGE TAX RATES IN TOWNSHIPS 
OF THIRTY-ONE ILLINOIS COUNTIES,* ASSESS- 
MENT YEAR 1933 





























Rates as percentage Number of 
of assessed valuation townships 
Ro ee ee 3 
DB «0 od: eleisiscecsie peeves 8 
fo SSS eer 24 
Ro ES ee 47 
ee ee rere 45 
a 53 
Pay Sa era 57 
bg ee eee 49 
FS ee ener 43 
peg | er 41 
2.91% —3.10% ..........0008- 29 
Pe SS eer ere 27 
Be ee a rere 22 
3 51%—3.70% Rae harintedsteiiele e-ereat 8 
ee a re 10 
Ry ee ee ee 5 
4.11%—4.30% ............... 8 
Ey ee, en 8 
ey 5 
i | ere 6 
A ee ae 1 
Ve ee en 3 
re OE eee 1 
Ee ae 4 
Re ere 
hao SS a 1 
G. TV —G6.30% 2c. ccc cccwee 1 
6.31%—6.50% ...........000. 2 
ye ae 
6.719 —6C.9OB .nn cc ccc secs : 
oe ee ae 1 
ee I ee nee nen ae ee 512 
Average rate = 2.5664. 
* The counties included are: 
Champaign. Jersey. Monroe. 
Crawford. ne ay Moultrie. 
Cumberland. ankakee. McDonough. 
DeKalb. Kendall. Piatt. 
DuPage. Lake. Pike. 
Edwards. - Logan. Sangamon. 
Fayette. Macon. Stark. 
Hancock. Madison. Stephenson. 
Henry. Marion. Warren, 
Iroquois. Mason. Williamson. 
Tazewell. 
Tasce IIT 


SUMMARY OF TAX RATES IN aoe TOWNSHIPS OF 
DU PAGE COUN 

















Highest 
aggregate 
Average tax Highest rate in rate in 
Township rate Ss No. township 
WN Boo ne cdinw sian $4.28 H. S. 88, D. 46 $5.98 
Bloomingdale ........... 2.26 Non-H. S., D. 41 3.39 
Downers Grove ......... 5.60 H. S. 99, D. 58 6.47 
eee ce Ra i ea een 4.24 G. S., D. 78 5.64 
RN 28 his ect areies Siebos 5.56 H. S. 87, D. 41 6.10 
RINNE each seat 3.49 G. S., D. 78 5.56 
PN aso 5 odiere aves ohare 2.27 H. S. 94, D. 26 2.92 
ee a ae 4.59 H. S. 94, D. 33 5.94 
H. S..87, BD. 





PN ae 66 aca ese ees: 5.56 44 6.13 





In Addison Township the highest rate is found 
just north of Elmhurst in High School District 88, 
District 46. In Bloomingdale Township the high 
rate spot is in Non-High School District 41. In 
Wayne Township it is in High School District 94, 
District 26. In Winfield Township the highest rates 
were found in West Chicago and in High School 
District 94, School District 33. In Milton Township 
the highest rate spot is in Glen Ellyn, High School 
District 87, District 41. In York Township the high- 
est rate is found in Lombard in High School District 
87, District 44. In Naperville Township the high- 
est rate is found in that portion of Naperville in 






































































































































































































































































































































































































































































































































































































































































































































30 







School District 78 which lies west of the township 
line, while in Lisle Township the high rate district 
is in Grade School District 78 which occupies that 
portion of Naperville gast of the township line. In 
Downers Grove Township the highest rate in the 
township is found in High School District 99 and 
District 58, which are part of the Village of Down- 
ers Grove. The rates in these localities will clearly 
illustrate the effect of the 1 per cent limitation plan. 
They should be examined carefully.® 

In every case the conclusion is practically the 
same—the 1 per cent tax limitation plan would 
drastically curtail governmental activity of the local 
governments in this county. Before Illinois adopts 
or even considers the adoption of a tax limitation 
proposal statistics should be gathered for all the 
counties in the State in order to find out how the 
adoption of such a plan would affect the activities 
of the local governments, large and small. Without 
such an investigation Tlinois is only gambling with 
disaster if it seriously considers the adoption of a 
tax-rate-limitation plan. 


Assumptions Upon Which Tax Limitation 
Arguments Rest 

OREOVER, the public should know that most 

of the arguments in favor of a tax limitation 
plan not only have no factual basis, but that they 
rest instead upon a series of fallacious assumptions. 
In the first place, it is assumed that through the 
adoption of a tax-rate-limitation plan, assessments 
can be materially increased and forced to the full 
value standard. The evidence in every state with 
experience with tax limitation schemes indicates that 
full value assessments cannot be achieved by this 
method. The attainment of something approach- 
ing full value for assessment purposes is tedious 
and time-consuming. It requires diligent and rigor- 
ous administration, with the employment of methods 
none too popular in local communities. To assume 
that assessments can be raised to full value in a 
State where assessments are made by an army of 
fourteen hundred locally elected assessors, each an 
authority unto himself, and working without ade- 
quate control or supervision by either county or 
State authorities, is, to say the very least, quite naive. 
Until the assessment machinery of the State is 
drastically reformed and assessments are made 
under centralized supervision, the same forces which 
now work for undervaluation will continue to do 
so. Competitive undervaluation cannot be eliminat- 
ed by the threat of governmental bankruptcy or the 
impairment of public service brought about by the 
adoption of tax-rate-limitation schemes. Once the 
rates of taxation are limited, the same forces now 
advocating this plan can be expected to organize 
to prevent an increase in the level of assessments. 
First, these interests seek to cut tax rates; next thev 
can be expected to organize to prevent any increase 
in assessed valuations. If improvement in the stand- 
ard of assessments is the goal, it can be achieved 
only by improved and centralized administration of 
the assessment system. This. the experience of 
American states has demonstrated. 





5 Details on DuPage County are presented on pages 79 to 117 of 


Special Report No. 2, Constitutional Tax Rate Limitation for Illinois, pre- 
pared by The [Illinois Tax Commission, 
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The proponents of tax-limitation legislation as- 
sume that by the adoption of the tax-rate-limitation 
proposal the development of a new revenue program 
can be forced. This not only places the cart before 
the horse, but in Illinois it takes no account of 
the impossibility of securing adequate and thorough- 
going revenue reform until the archaic constitution 
of the State is completely modernized. The reve- 
nue amendment proposed by the recent legislative 
committee neither gives the State complete free- 
dom over the raising of revenues, nor does it remove 
the danger of having progressive tax measures 
thwarted by restrictive judicial decisions. Until a 
revenue-raising program is developed, tax-limitation 
plans should not be considered. After such a pro- 
gram has been adopted, a limitation measure will 
not be needed, for the burden on property should 
then automatically decrease. In no event should the 
cart be placed ahead of the horse. In Illinois the 
harness for a revenue svstem has not been prepared. 
Even the proponents of tax-limitation plans are not 
agreed as to the new taxes to be used for property 
tax reduction purposes. 


It is likewise assumed by the proponents of tax- 
limitation proposals that the adoption of this meas- 
ure can bring about the taxation of intangible 
property at present rates. They ignore the experi- 
ence of every state in attempting to tax intangible 
property. It has been demonstrated so. often that 
it is not now even a matter of debate that intangibles 
cannot be taxed at the same rates prevailing for the 
taxation of real estate. In addition it is generally 
agreed among competent students of tax problems 
that intangibles should not be called upon to bear 
the same rates of taxation as are applied to real es- 
tate. Neither the rigorous administrative methods 
employed in Ohio and the hiring of.tax ferrets, as 
was attempted in that State, nor the adoption of a 
tax-limitation plan there has been able to reach in- 
tangible property at the same rates as real estate. 
Ohio finally, after a struggle of over a decade, classi- 
fied its intangibles for purposes of taxation, and 
thus through classification rather than tax limitation 
improved the assessment of this tvpe of property. 
Until Illinois is willing to face the fact that the 
present personal property tax cannot be used to 
reach intangible property, little improvement can be 
expected from that quarter. The remedy for the 
escape of intangibles from the tax duplicate is not 
tax-rate limitation, but the adoption of a practical 
plan for the taxation of intangibles. either at lower 
effective rates than prevail for real estate. or their 
taxation upon an income basis. No other plans can 
succeed, nor has any other plan succeeded in anv 
American state. Classification of intangibles and 
income taxes on intangibles have been a success in 
other states. The revenue possibilities of the latter 
appear to exceed the former. Both require effective 
administration. 


The advocates of tax limitation proposals also 
assume that when curtailments in governmental ac- 
tivity are made necessary by the adoption of their 
plan prior to the development of an adequate and 
diversified system of local taxation, public expendi- 
tures will be so readjusted in conformity with the 
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depleted revenues brought about by the tax limiters 
that marginal or least necessary activities will be 
first curtailed. The tax limiters also assume that 
governments will live within their restricted incomes 
instead of accumulating operating deficits to pro- 
vide necessary and indispensable services, which de- 
ficits probably will later have to be funded or taken 
care of by bond issues. To assume that the least 
necessary activities will be first cut is to assume 
that tax-limitation legislation is an adequate substi- 
tute for governmental budgeting. Experience has 
shown that the reduction of expenditures is to be 
brought about by proper planning of governmental 
budgets relating to need and desirability of public 
services. Expenditure reduction calls for the care- 
ful appraisal of governmental activities and should 
not be contingent upon the arbitrary curtailment of 
revenue. Those who seek to cut expenditures by 
limiting revenues have generally never interested 
themselves in gov ernmental budgets. They have 
all too frequently been totally indifferent to the 
consequences wrought by their ill-considered cuts. 
The time to reduce expenditures, if that is one of the 
objectives sought by this proposal, is when budgets 
are being prepared and expenditure programs de- 
veloped and not without reference to them. When 
the advocates of tax-limitation legislation assume 
that public expenditures will be curtailed and that 
operating deficits will not be accumulated, they 
ignore the facts of experience and the consequences 
brought about by the tax limitation laws in such 
states as Washington, Ohio and Michigan, for ex- 
ample. If the Ohio experience proves anything, it 
demonstrates the futility of attempting to limit taxes 
without at the same time limiting the accumulation 
of debts. The debt burden in Ohio during the time 
the Smith 1 per cent law was in operation shifted 
to the backs of the taxpayers a debt burden of ap- 
proximately $100,000,000. It is made clear from the 
following quotation: 


Under the pressure of inadequate revenues, local gov- 
ernments went heavily into debt for the financing of current 
operation. In the early years of the Smith Law the chief 
effect was to force the issuance of bonds for the financing 
of improvements previously financed directly from taxation. 
Whereas a large amount of school construction had for- 
merly been financed on a pay-as-you-go basis, this policy 
had to be entirely abandoned. By 1915, however, the larger 
units began to find it impossible to balance their budgets. 
Deficits became the general thing. Cincinnati ended every 
vear from 1915 to 1921 with a heavy deficit, as did Cleveland 
and Columbus in all except one of these six years, and 
Toledo and Dayton in all but two. 


Of course, the situation could only be met by the issyance 
of deficiency bonds. By 1921, Ohio local governments had 
some $39,000,000 of deficiency bonds outstanding in a total 
debt of $608,000,000. One-fifth of the indebtedness of the 
City of Cleveland, exclusive of utility and special assess- 
ment debt, consisted of deficiency bonds, and in some 
smaller cities such bonds ran as high as 30 or even 40 per 
cent of the total. Including street repair bonds and the 
like, Ohio local governments probably issued more than 
$50,000,000 of bonds for financing current expenses before 
the Smith Law limitations were finally relaxed. 


In addition to wholesale reliance on deficiency bonds, 
many other financial abuses arose. Sinking fund require- 
ments were commonly ignored, and in many cases sinking 
fund balances were diverted to the payment of operating 
expenses. Bond funds were likewise diverted. Of course, 
all this was illegal, but under the pressure of dire necessity 
the law was ignored in order to meet the cost of essential 
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services. Local public opinion in cities insisted upon the 
maintenance of a minimum of public service even though 
tax limitations imposed by State law made it impossible 
to raise sufficient revenue for its financing. 


The total burden saddled on subsequent taxpayers by this 
decade of rigid tax limitation cannot be determined. Count- 
ing deficiency bonds and other bonds for current operation 
and for improvements which would normally have been 
financed from direct taxation, the interest on these bonds, 
the failure to maintain sinking funds, and the added years 
of interest necessitated by the refunding of maturing in- 
debtedness, it is not unlikely that the Smith Law shifted 
a burden of around $100,000,000 onto the backs of later 
taxpayers. 


Moreover, from 1912 to 1922, the period within 
which Ohio was experimenting with a 1 per cent 
tax limitation law, taxes of counties and municipali- 
ties increased 96 per cent, rising from $1,158,000,000 
to $2,277,000,000, while the indebtedness of counties 
and municipalities increased from $3,256,000,000 to 
$5,964,000,000.7 The effect of the Ohio 1 per cent 
tax limitation law on local indebtedness is also 
emphasized in the following quotation: 


The most striking effect of the decade of rigid tax limita- 
tion was the immense growth of local indebtedness, for 
which it was directly responsible. Within three years after 
the adoption of the Smith Law, the larger cities of the 
State began to run behind, in meeting their current expendi- 
tures. By 1916 practically every city and many of the 
school districts were faced with floating debts of serious 
dimensions. By the end of the decade these floating debts 
reached such proportions that they could no longer be 
carried, and funding and the modification of the tax limit 
law became absolutely necessary. Before the period of 
funding was completed, in 1922, the municipalities of Ohio 
issued more than $31,000,000 of deficiency bonds and school 
districts added nearly $9,000,000 of bonds for the same pur- 
pose. In all, somewhat more than $40,000,000 of deficiency 
bonds were issued by local governments in Ohio before 
the close of 1922. Taking the cities of the State as a whole, 
deficiency bonds made up more than 14 per cent of the 
municipal debt, exclusive of special assessment and public 
utility bonds. In Cleveland they formed 19 per cent of the 
debt, in Dayton 24 per cent and in a few smaller cities the 
ratio ran as high as 40 per cent. Nor did this entirely end 
the issuance of deficiency bonds, as extensive funding of 
school deficits is now under way, the amount of which will 
run into the millions of dollars. 


It must not be supposed that the millions of deficiency 
debt now outstanding in Ohio furnish the true measure of 
the borrowing which resulted from the tax limit law. There 
must be added several million dollars of street and bridge 
repair bonds, as well as many other issues, for purposes 
normally financed by taxation. Moreover, account must 
also be taken of the fact that the shortage of revenue com- 
pelled the complete abandonment of the pay-as-you-go 
policy in financing improvements. Where the larger cities 
had met more than half of the cost of school construction 
by taxation, in the years preceding the adoption of the 
Smith Law, practically the entire expenditure has been cov- 
ered by the issuance of bonds, in the years since its enact- 
ment. It would be futile to attempt to estimate the total 
indebtedness properly chargeable to tax limitation, but it 
may truthfully be said to exceed the actual volume of defi- 
ciency bonds, by many millions of dollars. The fact is not 
without significance in this connection that the increase in 
the school debt of Ohio between 1910 and 1920 was prac- 
tically equal to the entire outstanding school debt of any 
other state in the Union at thé end of the decade, with the 
exception of New York. Neither is it unworthy of notice 
that fully half of the annual tax revenue of a large per- 
centage of Ohio cities is now required for debt purposes.® 


6 R. C. Atkinson, “Stringent Tax Limitation and Its Effects in Ohio,” 
Property Tax Limitation Laws, Edited by Glen Leet and Robert M. 
Paige, Public Administration Service No. 36, p. 69. 

7 Atkinson, “Tax and Debt Limit Laws,” Proceedings of Seventeenth 
National Conference of the National Tax Association, 1924, p. 151. 

8 Ibid., pp. 158-59. 































































































































































































































































































































































































































































































































































































































































































To be sure, the proponents of the amendment 
under consideration in Illinois have proposed a limita- 
tion on indebtedness based upon the “fair cash value” 
of property. It is prqposed to limit the indebtedness 
of cities, towns and villages, including that now 
outstanding, to 12% per cent of the fair cash value 
of the property within such subdivisions until the 
year 1940, when the limitation is to be reduced to 
10 per cent. In rural areas—districts outside the 
corporate limits of cities, towns and villages—in- 
debtedness is to be limited to 10 per cent of the 
“fair cash value” of property until 1940 and to eight 
per cent thereafter. No study has been made as to 
the effect of these limits on existing debts or on 
how the limits will affect the borrowing needs of 
various political subdivisions. Before any debt 
limits are fixed, by statute or constitution, a thor- 
ough study of indebtedness in Illinois should be 
made. This phase of the problem the Tax Commis- 
sion has not yet investigated. However, as a matter 
of principle the incorporation of debt limits in a 
constitution is objectionable. Long ago the debt 
restrictions governed by assessed valuations were 
found to be futile as a means of controlling the 
volume of debt, and were demonstrated to be an 
absurd measure of the need of borrowing or of ability 
to carry a debt load. The present proposal is based 
on “fair cash value” rather than on assessed valua- 
tions. Perhaps the assessments may be used to in- 
dicate the true values, or else the techniques in 
calculating assessment ratios may have to be used 
to regulate the issuance of debt obligations. In 
either case the volume of debt contracted will de- 
pend upon the work of administrative agencies, 
rather than upon legal stipulations. If administra- 
tion is the key to debt control, more effective criteria 
can be established than property valuations. Total 
revenue receipts, for example, may be a better regu- 
lator than assessments and certainly more complicated 
formulae are even more superior. The primary 
difficulty with restriction by legal fiat, however, is 
that the rules are not capable of intelligent applica- 
tion or modification in difficult and absurd situa- 
tions. All conditions are reduced to a single 
situation and all communities regardless of differ- 
ences are required to conform to the limitations ap- 
plied. In the present instance, slight differences are 
made between rural and urban communities, but 
the distinctions are not based on needs nor are they 
the result of investigations of borrowing require- 
ments. Here again the plans have been drafted 
without reference to government needs. 


Multiplication of Local Government Units A Result 
of Tax and Debt Limitation 


NE of the conditions produced by tax and debt 

limitation legislation has been the increase in 
the number of units of local government. In order 
to avoid the consequences of limitation plans, new 
units of government with separate tax and debt 
powers have constantly been created. Residents of 
Illinois need only recall the reasons for the creation 
of the Sanitary District and the Forest Preserve 
District in Cook County to realize the force of this 
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statement. While it is true that the proponents of 
tax limitation plans in Illinois seek to prevent the 
further multiplication of governmental units by the 
plan of creating “over-all” limitation, their plan does 
nothing to bring about the simplification of govern- 
ment or the coordination of existing units. Their 
plan assumes that overlapping units will be revamped 
and that marked improvement in simplification of 
local government will take place. This has not fol- 
lowed the adoption of tax limitation schemes in other 
states, and there is little reason to assume that it 
will happen in Illinois. The present overlapping 
character of local government in Illinois is one of 
the factors which necessitates careful inquiry into 
the effects of the pending proposal. 


It is also urged as an advantage by the advocates 
of the tax limitation plan that if their proposal is 
placed in the constitution instead of in the statutes, 
it will probably remain unchanged for a long period 
of time. This completely overlooks the fact that 
legislation of this type does not belong in a consti- 
tution. The purpose of the constitution is to set 
up the frame work of government, and to give the 
various branches of government adequate power to 
function. Legislation of the tax limitation variety 
has no place in a constitution. The advocates of 
the proposal are doubtless right in saying that once 
the plan is placed in the constitution it will be hard 
to remove. Experience in Illinois indicates the force 
of this statement. It also indicates the danger of 
having experimental legislation of this type written 
into the fundamental law of the State when the ad- 
vocates of the legislation have not carefully in- 
vestig: _La its probable effects in Illinois or carefully 
appraised its operation in other states. 

They are wrong in assuming, however, that once 
in the constitution the limitation plan will not be 
changed. In the first place, the intent of the fram- 
ers of the legislation or the constitutional provision 
is often changed by court decisions. This has hap- 
pened not only in West Virginia with reference to 
their tax limitation law, but also in Washington and 
Michigan with respect to the limitation plans 
adopted there. In New York the limits placed upon 
the City of New York have been repeatedly modified 
by judicial decisions. They have also been changed 
by repeated constitutional or charter amendment, 
but, unlike the constitution of the State of Illinois, 
the charter of New York City is fairly easy of 
amendment. . If a mistake is made in Illinois in 
adopting this plan, its disastrous consequences can 
be expected to continue for many years. Prudence 
certainly requires that tax limitation plans be kept 
out of the constitution. Practically every argument 
made in favor of the tax limitation plan can be re- 
futed by facts gathered from the experience of Ameri- 
can states. 


In addition, there are four conditions which have 
inevitably accompanied the adoption of tax rate 
limitation plans. In the first place, they have led 
to the accumulation of debts—to the accumulation 
of unpaid bills for services and to the accumulation 
of unpaid wages due governmental employees, as 
well as to an increase in funded debts. The floating 
obligations—unpaid bills and unpaid wages—are be- 
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yond the control of ordinary debt limits. So long 
as services are required and people have confidence 
in their governments these accumulations will con- 
tinue in time of need. When the volume of the 
floating debts becomes sufficiently large the obliga- 
tions are funded, reduced to judgment or otherwise 
acknowledged. Sooner or later they must be paid. 
When this condition is produced by tax limitation 
plans, all that is gained is higher future taxes. Noth- 
ing is gained by making it impossible for govern- 
ments to defray current operating costs out of 
revenues currently collected. It is little wonder that 
limitation plans have generally ruined the market 
for short-term paper. Financial institutions cannot 
be expected to finance governmental operations when 
revenues are both drastically and unintelligently 
limited. It should be noted, too, that limitation plans 
have also brought about unsound budgeting. 


Finally, in every case where tax limitation pro- 
posals have been adopted, they have brought about 
the discontinuance and an unintelligent curtailment 
of governmental activity. Instead of making it pos- 
sible for government to function, tax limitation legis- 
lation has made it impossible for many units of 
government to perform any service whatever—in 
West Virginia, for example, many governments have 
been unable to provide any service whatever except 
upon a fee basis. In other cases, desirable and neces- 

sary services have been so drastically curtailed as 
even to destroy the incentive for the payment of 
taxes. Why should taxes be paid when governments 
cannot render the services which taxpayers require 
of them? Instead of improving fiscal practices, legis- 
lation of this type makes them worse. Under such 
circumstances, it is difficult to see how tax-rate- 
limitation legislation can operate to the advantage 
of property owners generally. 


Tax Limitation Experiences in Other States 


HE absurdity of these tax limitation plans has 

recently been brought home to the taxpayers of 
many states. In Ohio, for example, numerous cities 
have been forced to curtail essential gov ernmental 
services to a point where there is little incentive to 
pay taxes. In the City of Warren the 1 per cent 
limit will provide barely enough revenues to take 
care of bonded indebtedness, leaving nothing for 
operating expenses.® Toledo was left with only 
$17,000 available for 1935 unless additional revenues 
were provided by the State—an action which has not 
vet taken place.’° In Cleveland one effect of the 
Ohio tax limitation amendment was to prodyce a 
bond default of $1,287,345 in February, 1934.11 This 
was followed by payless pay days and doles for 
city employees during the months of March and 
April? The Federal Public Works Authority with- 
drew all P. W. A. funds allotted to Cleveland, and 
during the month of March the city itself was forced 
to abandon its portion of the water-main extension 
program, leaving piles of dirt and pipe along the 


® Statement of B. M. Hillyer, City Auditor, in Property Tax Limitation 
Laws, Public Administration Service Monograph No. 36, p. 72. 


1@ Statement of H. D. Schenefield, Director of Finance and Purchasing, 
Lucas County, Toledo, in ibid. 


11 Cf. Chicago Tribune, January 31, 1934. 
122 Cleveland, Ohio, Press, April 13, 1934. 
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streets.'* In its financial plight the City of Cleve- 
land “fired more than 700 employees, closed city 
bath houses save for two days a week, turned off 
every other street light, cut the cleaning of city 
property to every other day, instituted garbage col- 
lections monthly instead of twice a month, asked 
householders to place their rubbish at the street 
curb if they wanted it collected at all, wiped out all 
appropriations for city beaches and play grounds this 
summer, gave the municipal boys’ and girls’ correc- 
tion farms three months to operate, shut the dog 
pound, closed off four bridges over the Cuyahoga 
River to save bridge tenders’ fees and cut more than 
in half the current ‘economy’ appropriations for the 
departments of Horticulture, Food and Drug Inspec- 
tion and Building Inspection and Municipal Court.” ™“ 
On April 5, L. C. West, Director of Finance, of that 
city wired the Tax Commission that “limitations have 
been a source of embarrassment to city and new 1 per 
cent limit makes impossible any operating funds for 
city from general property tax.” !° These and other 
troubles in Ohio should be a w arning to Illinois “to 
look before she leaps,” unless, of course, the purpose 
of the proponents of this plan is to produce govern- 
mental suicide. If that is their aim, the only surer 
method is by reducing the limitation from 1 per 
cent to % per cent or zero. 

In their financial crises many Ohio cities appealed 
to the Federal government for aid, but the legisla- 
tion necessary for authorizing loans to municipali- 
ties has not as yet been passed.*° Many people— 
wrongly, I think—are opposed to the granting of 
loans to Ohio cities on the theory that those who 
have made it impossible for the cities to help them- 
selves should not be relieved of their obligation by 
Federal assistance. Of course, not all of the people 
of Ohio can be blamed for the passage of the 
troublesome constitutional amendment; yet the 
consequences produced must be borne by all. As 
long as tax rate limitation proposals, tax funding, 
tax moratoria, penalty abatements and_ kindred 
measures continue to be adopted by the states, little 
Federal assistance can be expected. Secretary Ickes, 
for example, has announced that Indiana and its 
municipalities will not be granted loans for public 
work projects because the Indiana law limiting real 
estate taxes to a total of $1.50 per $100 of assessed 
valuations prevents the acceptance of general obliga- 
tion bonds as security for such loans.* This law 
may make impossible the repayment of loans and 
rather than risk such losses, loan applications have 
been rejected. Applications from many other cities 
operating under tax limitation handicaps have been 
rejected. 

In other states similar consequences have been 
produced by tax limitation laws and amendments. 
In West Virginia the tax-limitation amendment, 
adopted in 1932, produced what has been character- 

(Continued on page 58) 








13 [bid., April 17, 1934. 
14 New York Times, April 8, 1934. 
15 Telegram dated April 5, 1934. 


16 Toans for schools throughout the nation, however, have been au- 
thorized. 


17 See Chicago Tribune, April 29, 1934. 





































































































































































































































































































































































































































































































































DELINQUENT TAXPAYERS 


Paul Studenski, Associate Professor of Eco- 
nomics, New York University 


7 State Government, August, 1934, 
p. 170-173 


The problem of the collection of the gen- 
eral property tax may be considered under 
two heads: (1) the problem of the adjust- 
ment of the dates of tax collection to the 
time of the expenditure of the tax money, 
which is, in the final analysis, the problem 
of the elimination of tax anticipation bor- 
rowing, and (2) the problem of the collec- 
tion of delinquent taxes and prevention of 
delinquencies in the payment of taxes in 
the future. 


ing has two substantial disadvantages. It 
increases the costs of government to the 


for interest which it makes necessary, and 
it places the municipality in a condition of 
dangerous dependence for its current funds 
on the loan market. 

This second disadvantage has borne its 
evil fruits during the present business de- 
pression, when the loan market suddenly 
collapsed leaving the municipalities with- 
out means with which to finance their cur- 
rent requirements. Saddled with tax an- 
ticipation debts contracted previously and 
now maturing for payment they had either 
to default, fail to pay their employees, dis- 
charge them in a wholesale manner while 
cutting down operations, or use all of these 
expedients. 


Now that many municipalities have been 
compelled to get along without borrowing 
in anticipation of taxes, the time is propi- 
tious for a determined endeavor to elimi- 
nate this unsound fiscal practice for all 
times. The need for such borrowing may 


be eliminated permanently by advancing | 
the dates of tax collection nearer the be- | 
ginning and the middle of the fiscal year. | 


This will necessitate the advancement of 


the assessment of taxes, of the revision of | 
assessments, of the adoption of the budget 


and of mailing of tax bills. This should 
not involve insuperable difficulties. The 
elimination of such borrowing might be 
materially helped also by the adoption of 
quarterly collections of taxes, and, in some 
cities, even monthly collections. Discounts 
should be offered for advance payments of 
the tax. If interest is to be paid for an- 
ticipation of the tax payments it is better 
that it be paid to taxpayers than to bank- 
ers. In some cases the synchronization of 
tax collections and expenditures of tax 
moneys may be accomplished by changing 
the date of the fiscal year to correspond 
with the date of tax collection. 


As to the problem of tax delinquency it 
is pertinent to observe that a certain 
amount of delinquency in the collection of 
taxes occurs even in the best administered 
tax collection department. The problem 
did not become serious until the present 
depression even in the worst administered 
tax collection departments. 


| lected. 








LEGAL PERIODICALS 


The decline in tax collections has been 
pronounced in the case of unimproved 
properties, generally vacant land, which 
produce neither income nor services to 
their owners, and which were bought dur- 
ing the boom period, at highly inflated 
prices, for speculative purposes. It is by 
no means clear that the cities will ever be 
able to collect the tax arrears on many 
parcels of unimproved properties. Nor is 
it clear what use they would be able to 
make of these properties when they be- 
come the owners of them. 


In the cities and larger suburbs, the 
greater part of the tax delinquency is com- 
prised of delinquencies on improved 
properties. Particularly prominent as delin- 


DIGESTS OF ARTICLES ON TAXATION IN CURRENT 





: ae, ie |quents, among income-producing proper- | 
The system of tax anticipation borrow- 


ties, are hotels and high class apartment | 


houses. Recent surveys show that in most 


or | municipalities a very considerable improve- 
taxpayers through the additional expense 


ment in tax collections has taken place in 
the latter part of the year 1933 and the first 
half of 1934. This gives support to the be- 
lief that most of the delinquencies due from 
improved properties will eventually be col- 
Properties of this nature seldom 
go to tax sales even during a severe de- 
pression as the delinquencies are paid 
either by the owners, by mortgagees who 
take the properties over, or by other par- 
ties having a financial interest in them. 


The experience of many municipalities | 


clearly shows that considerable improve- 
ment in tax collections may be achieved 
by such devices as a better follow up of 
the delinquencies, the imposition of stiffer 
penalties for delinquency, a better enforce- 


ment of these penalties, and an improve- | 
Some | 
municipalities have encouraged’ taxpayers | 


ment in the procedure of tax sales. 


to liquidate their arrears by offering to lift 
the accumulated penalties provided the ar- 


rears are paid before a certain date but this | 


is a rather dangerous expedient. 


CASE COMMENTS 


Exemptions — The State of Nebraska 
brought proceedings against the County of 
Cheyenne to collect taxes under a statute 
which specifically included counties in those 
taxed. The County set up in defense two 
constitutional provisions: one that “The 
Legislature shall not impose taxes upon 
municipal corporation for cor- 
porate purposes”; the other that “The prop- 
erty of the State and its governmental 
subdivisions shall be exempt from taxation.” 
Held, for the state. The constitutional ex- 
emption of municipal corporations from 
taxation was held not to apply to counties 
because a county is not in its nature strictly 
a municipal corporation, and constitutional 
restrictions on the sovereign power of taxa- 
tion cannot be extended by implication but 
must be specific. In considering the prop- 
erty exemption the court pointed out that 
it must be construed. strictly since it was 


limiting a vested right of the legislature. | 


and that therefore it only exempted the 
county from property taxation. The court 


34 


| brought by his wife were pending, P volun- 


| of a deficiency resulting from P’s failure to 


|L. Rev., Nov., 1934, p. 1375. 


itract T, in 1924, reduced its indebtedness 








then decided that the gasoline tax statute 
was an excise tax and not a property tax 
State. v. Cheyenne County, 256 N. W. 67 
(Neb. 1934). Discussed in Notre Dame 
Lawyer, Nov., 1934, p. 87. 


The State of Ohio, having created a state 
monopoly for the distribution and sale oj 
intoxicating liquor, claimed exemption from 
the federal tax on liquor dealers on the 
ground that the dispensary system was a 
means employed in the execution of its 
governmental powers. Held, that the dis- 
tribution of liquor was a private function 
and consequently was not immune from 
federal taxation. State of Ohio v. Helvering, 
54 Sup. Ct. 725 (U. S. 1934). Discussed in 
N. Y. U. L. Q. Rev., Sept., 1934, p. 154, Va. 
L. Rev., Nov., 1934, p. 120. 


Income tax—While divorce proceedings 





tarily established an irrevocable trust, from 
the income of which $12,000 a year was to 
be paid to his wife for life, and any excess 
to himself. The divorce decree made no 
provision regarding the petitioner’s prop- 
erty, and he undertook no additional pay- 
ments. On appeal from a determination, 
by the Commissioner of Internal Revenue, 


pay an income tax on the portion of the 
trust income paid to his wife, held, reversed. 
P, by setting up an irrevocable trust, com- 
pletely divested himself of the property, 
so that sums paid to his former wife are 
not taxable to him. Regina-v. Brooks, 31 
B. T. A., Aug. 10, 1934. Discussed in Col. 


T purchased a fleet of ships and in partial 
payment therefor gave $608,400 in serial 
notes secured by a mortgage on the fleet. 
Two years later a new contract was executed 
whereby the purchaser was allowed to re- 
purchase his notes at a cost substantially 
below their face value. Through this con- 


for $77,100 less than the face of the debt 
and in 1925 for $81,300 less. The Commis- 
sioner of Internal Revenue treated these 
sums as taxable income with the result that 
a loss of $100,338.25 reported in the tax- 
payer’s 1924 income returns was lowered 
to $23,238.25 and a taxable gain in 1925 of 
$5,633.58 was converted into taxable gain 
of $63,495.33. Evidence was introduced in 
a hearing before the Board of Tax Appeals 
to prove that the fleet had shrunk in market 
value by an amount greater than the total 
saving realized in the discharge of the notes 
at less than par. Upon this evidence the 
Board held that these sums had been er- 
roneously included as income. On appeal, 
held, reversed, on the ground that the con- 
tract between vendor and purchaser was 
concerned “solely about the notes and their 
value and not about the ships or their value, 
so that the transaction was purely one re- 
ducing indebtedness and not one involving 
a subsequent determination of purchase 





price. Commissioner of Internal Revenue ?. 
Coastwise Transportation Corp., 71 F. (2d) 
| 104 (C. C. A. Ist, 1934). Discussed in Yale 
|L. J., Nov., 1934, p. 144. 
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ALABAMA 











be 
re permit.—Every domestic and foreign 
corporation is required to file an application for 
a corporation permit and pay a license or privi- 
lege tax on or before February lst annually. 

Foreign corporations are required on or before the 
first day of February of each year to pay a fee 
to the Tax Commissioner for a permit to do 
business. 

Public utilities, including all railroads, street rail- 
roads, suburban railroads, and sleeping car, ex- 
press, telegraph, telephone, gas, water, electric 
light or power, hydro-electric power, steam heat, 
refrigerated air dockage, cranage, toll road, toll 
ferry, toll bridge, railroad equipment and navi- 
gation companies, are required to pay_annual 
inspection fees to the Public Service Commis- 
sion on or before February 1. 


First Monday in February— 
Property taxes.—Having failed to procure on ver- 
bal or written demand from any delinquent his 
list of taxable property before this date, the 
assessor shall ascertain, from inquiry or other- 
wise, the property and other subjects of taxation 
upon which person is liable to be taxed. When- 
ever the tax assessor knows or learns of any 
property, real or personal, subject to taxation 
in his county, the owner of which he does not 
know, and which is not embraced in any tax 
return made to him prior to this date, he shall 
make an arbitrary assessment of the property. 
Feb. 28 : ; ; 
Chain stores.—If application for a chain store li- 
lense is not made and a renewal license issued 
on or before the last day of February, the former 
license shall lapse and become null and void. 


















































ARIZONA 






Feb. 1 
Assessment date for telephone and telegraph com- 
pany property taxes. 
Feb. 5 
Liquor report due. 
Feb. 15 
Gasoline distributors’ and consignees’ reports and 
taxes due. 
Motor vehicle carrier report and tax due. 
Gross income tax report and payment due. 
Luxuries excise tax report due. 
Sixty days after 3rd Monday of December 
Distraint for unpaid private car line taxes. 
Feb. 20 
Motor vehicle carrier report and tax delinquent. 
Gross income tax delinquent. 
Feb. 25 
Motor fuel carrier’s report and any tax due. 























































ARKANSAS 





Feb. 1 
Suitable blanks for carrying out purpose of in- 
come tax to be issued to corporations on or 
before the first day of February each year by 
the Arkansas Corporation Commission. 
Certified list of all corporations, both domestic 
and foreign, which have not filed an annual 
franchise tax report for three years immediately 
preceding to be filed with the Governor on or 
before this date by the Arkansas Corporation 
Commission or any officer whose duty it is to 
receive franchise tax reports. 
Feb. 10 
Fur dealers are required to file a verified inven- 
tory showing the number and kind of pelt held 
on February 10 and the location thereof. 


Third Monday. 
Property taxes are payable at any time between 
the third Monday in February and the third 
Monday in October of the year next succeeding 
that in which levy is made. First installment 
of one-fourth of amount of tax liability due and 
payable on and from the third Monday in 
February to and including the third Monday 

in April. 














































CALIFORNIA 
Feb. 1 
Gasoline tax due; distributors required to make 
physical inventory. 
Motor vehicle registration fee reduced to 
of annual rate. 
Annual report by produce dealers due. 
First Monda,” 
Last day for public utility and highway trans- 
portation corporations to pay second half of 
state taxes. Tax becomes delinquent on this 
day at 6 p. m. 
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STATE TAX CALENDAR for FEBRUARY 





Extracts from tax calendars in The Corporation Trust Company's Corporation Tax Service, 
published by Commerce Clearing House, Inc. 






Second half of petroleum and natural gas sever- 
ance taxes delinquent. 

Feb. 10 

Monthly report of cattle dealers due. 

Fish canneries report due. 

Kelp monthly report and privilege tax due. 

Ten days after first Monday—— 

Notice sent by controller to public utility and 
highway transportation corporations whose state 
taxes are delinquent. 

Feb. 15-—— 
Return of gasoline distributors due. 
Third Monday—— 

Last day for public utility and highway transporta- 
tion corporations to commence suit against State 
Treasurer for recovery of taxes claimed illegally 
assessed. 

Feb. 28 

Monthly report due from ranchers. 

Slaughter house monthly report due. 

Day upon which the corporate powers, rights and 
privileges of domestic corporations shall be sus- 
pended and the right of odie corporations to 
do intrastate business shall be forfeited for fail- 
ure to pay the franchise tax for preceding year 
in the case of corporations using the calendar 
year for their fiscal year. 











COLORADO 
Feb. 10 


On or before this date Class A carriers required 
to file a report and pay tax for preceding month. 

Motor vehicle report and tax payment for preced- 
ing month due on or before this date. 

Liquor excise taxes for preceding month due. 

Feb. 15 

Reports from coal mine owners due for inspection 
fund and of employees, accidents, etc. 

Feb. 20 

Class A private carriers notified of tax due, on 
or before this date. 

Motor vehicle carriers notified of tax due on or 
before this date. 

Feb. 25 

Royalty tax payable by coal 
on or before this date. 

Gasoline distributors and users make statements 
to state oil inspector on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during pre- 
ceding month required of all common carriers 
on or before this date. 

Feb. 28—— 
First half of annual property tax due and payable. 











mine owners due 


CONNECTICUT 
Feb. 1 
Appeal to Board of Relief due on first business 
day of February or any adjourned meeting with- 
in 20 days. 

Gasoline tax due from distributors. 

Alcoholic beverage gross receipts tax.—Quarterly 
return and payment due. 

Feb. 10—— 

Theatre reports due. 

Feb. 15 
Gasoline distributors’ reports due. 
Annual reports due Feb. 15 or Aug. 15. 
Half of motor bus corporation taxes due. 

Feb. 20—— 

Investment brokers’ tax due. 











DELAWARE 
Feb. 1 . 
Assessment period in Kent County ends. 
Last day to post assessment in New Castle 
County. 


Monthly alcoholic beverage report due. 
Feb. 15 
Last day to post assessment in Sussex County. 
Sussex County Board of Assessment begins hear- 

ing of appeals with sessions continuing until 
March 1. 
Last day to file alcoholic beverage report. 
Gasoline filling station report due. 
Feb. 28 
Gasoline tax report and tax due. 
Operators’ and chauffeurs’ licenses expire. 








DISTRICT OF COLUMBIA 
Feb. 1 
Balance sheets of all public utilities to be filed 
with Public Utilities Commission on or before 
this date. 
Annual report of gas companies to Congress due 
on or before this date. 
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Annual report of electrical companies to Congress 
due on or before this date. 
Annual reports of street railroads to the Senate 
and House due on or before this date. 
Feb. 10 
Alcoholic beverage reports of manufactures ready 
for sale (except beer) are due. 
Feb. 28 
Monthly gasoline tax report and tax due. 








FLORIDA 
Feb. 10 
Lime kiln reports and fees due. 
Gasoline inspection fees and reports due. 
Feb. 15 
Gasoline sales and storage reports and taxes due. 
Feb. 28 
Last day to secure 1 per cent discount on prop- 
erty taxes. 
Fresh water fish dealers’ reports due. 
Auto transportation company mileage tax reports 














due. 
GEORGIA 
Feb. 1 
General property tax returns may be made until 
May 1 


Motor vehicle registration renewable. 
™ — and fee for chauffeur’s license due. 
eb. 5 








Reports due from dealers and distributors of 
oysters and shrimps. 
Feb. 20 
Gasoline reports and taxes due. 
Feb. 28 





Monthly reports due from motor carriers. 


IDAHO 
Feb. 10 


Monthly report of dealers in dairy products sub- 
stitutes due. 
Beer excise tax and report due. 
Feb. 15 
Report and license tax of electric generating com- 
panies due. 
Gasoline dealers’ report and tax due. 
Electric light and power companies’ report and 
kilowatt tax due. 
Feb. 28 
If application for renewal of chain store tax li- 
cense is not filed, former license becomes null 
and void. 











ILLINOIS 
Feb. 5—— ’ 
Cold storage warehouse monthly report of food 
held in storage due. 
Feb. 10 
Report on business 
from fur dealers. 
Feb. 15 
— products inspection fees for December 
ue. 
Retailers occupation (sales) tax report and tax 





transacted in January due 





ue. 

Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. 

Feb. 20 

Last day for distributor of motor vehicle fuel to 
make monthly report and to pay tax. 

Last day for non-distributors to file monthly motor 
vehicle fuel report and pay tax. 

Last day for registered brokers to make return of 








sales of motor fuel. 
Feb. 28 : 
Annual franchise tax report of all corporations 


due prior to March 1, after which date penalties 
accrue. 

Last day for carriers to file report of motor vehicle 
fuel deliveries. 





INDIANA 
Feb. 1 
— finance company reports and license fees 
ue. 


Chain store license fees delinquent. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

Feb. 15 

Bank and trust company reports due. 

Imitation condensed milk tax due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

Gross income tax information returns due. 
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Feb. 20—— 


3ank and trust company taxes and building and 


loan association reports and taxes due. 
Feb. 25 


Gasoline dealers’ reports and taxes due. 

















IOWA 






Feb. 1 
Annual corporation report.—Any domestic corpo- 
ration may, prior to the first day of February, 
escape the payment of the annual fee and 
penalty by dissolving the corporation and filing 
with the Secretary of State a proof of publication 
of notice of dissolution. If the annual report 
is not filed and the annual fee paid, together 
with penalties due, on or before the last day of 
January, on the first day of February following 
notice of such delinquency will be filed with the 
Attorney General, who may cause action to be 
brought for the collection of the fee and pen- 
alties. On the first day of February following 
date of notice, all foreign corporations that have 
not made their annual report and paid the an- 
nual fee to the Secretary of State forfeit their 
right to do business in Iowa. 

Coal mine operators required on or before this 
date to file annual report with the mine in- 
spector in the district where the mine is located. 

On or before this date annual common carriers 
(railroads, street railways and sleeping car com- 
panies) are required to file with executive 
council statement of free pass beneficiaries. 

Express companies must file annual tax return with 
State Board of Assessment and Review between 
this date and March 1. 

Freight and equipment companies pay property tax 
to State Treasurer annually on or before this 
date. 

Feb. 15 

Electric light and power, gas, pipe line, electric 
railway, elevated street railway and water com- 
panies—State Board of Assessment and Review 
certifies to county auditor the valuations fixed 
for assessment upon such property in each tax- 
ing district. Taxpayer has right to ask for 
review of its assessment by State Board within 


























































10 days after date the assessment is certified 
to county auditor. 
Feb. 28 
Express companies annually required, between 






first day of February and first day of March, to 
make out and deliver property tax return to 
State Board of Assessment and Review. 

Express comnanies file annual financial report with 
Board of Railroad Commissioners on or before 
this date. 













KANSAS 
Feb. 1 


Authority of county boards to correct 
errors in preceding assessmert expires. 
Motor vehicle registration fee payable. 

Feb. 10- 
Cigarette retailers’ reports due. 
Oil inspection reports due. 

Feb. 25— 
Gasoline reports and taxes due. 
Motor carrier reports and fees 

attaches. 









clerical 























due 





and lien 






KENTUCKY 






Feb. 1 
Franchise (license) tax report due. 

Business license tax of insurance, title and ab- 
stract companies due. 

Feb. 10 
Report of blenders and rectifiers of distilled spirits 

due. 

Feb. 15 
Motor carriers’ monthly mileage tax report and 

mileage tax due. 
Gross receipts (consumers’ sales tax monthly re- 
port and tax due. 

Feb. 20 
Crude petroleum transporters’ monthly report due. 
Oil production tax due. 

Feb. 28 
Gasoline reports 

taxes due. 



















































(except refinery 


reports) and 







LOUISIANA 
Feb. 


——— 

The Board of Assessors of the Parish of Orleans 
reviews real property assessments for 15 days 
before this date. 

Chain store tax report due. 

Annual report of domestic corporations due. 















Feb. 5 
Wholesale fish dealers’ reports due. 
Feb. 6—— 






Application and payment for motor vehicle regis- 
tration must be made before this date. 
Feb. 10 
Oyster severance tax report due. 
Shrimp severance tax report and tax due. 
Returns from shrimp freighters and ice boats due. 
Reports of imported gasoline due. 
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Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 

Feb. 14 
Dairy products, quarterly report and taxes de- 

linquent. 

Feb. 15 
Carriers’ reports of gasoline transported due. 
— reports of alcoholic beverages transported 

ue. 

Feb. 20—— 

Gasoline tax report and taxes due. 
Kerosene tax report and taxes due. 
Alcoholic beverage reports and taxes due. 








MAINE 
Feb. 1 
Small loan agency monthly reports due. 
Gasoline tax due. 
Feb. 10—— 
Inspection fees for packing of food due. 
Feb. 15 
Gasoline tax sales report due. 








Feb. 28—— 
Unrenewed drug store and apothecary licenses 
void. 
MARYLAND 
Feb. 1 





Licenses to fish in Chesapeake Bay with pound 
nets, fykes, seines, etc., expire. 
Feb 


Last day to file monthly account of leaf tobacco 
sales on or through Baltimore market. 


Last day to file cold storage warehouse monthly 
report. 


Feb. 10—— 
Last day to file monthly statement or declaration 


of insurance brokers, agents or solicitors. 
Feb. 28 


Last day to file dealers’ reports and pay tax on 








gasoline sold or used during next preceding 
calendar month. 
MASSACHUSETTS 





Feb. 1 
Return of amount of wood and timber cut from 
forest land due. 
Feb. 15 
Cold storage warehouse reports due. 
Motor fuel distributors’ returns and tax due. 





MICHIGAN 





Feb. 1 


Oil and gas severance taxes and reports due. 
Feb. 5 


Gasoline—common carriers’ statements due. 
Feb. 10 


Fur dealers—last day to make monthly report. 
Feb. 15 , 
Returns of public utilities paying specific taxes 
must be filed by this date. 
Monthly sales tax report and payment due. 
Feb. 20- 
Gasoline—wholesale distributors’ 
tax due. 


Severance tax and reports delinquent. 














statements and 


MINNESOTA 
Feb. 1 


County auditor files list of delinquent real estate. 
Iron severance royalty tax report due. , 
Semi-annual car report of freight line companies 
due. 
Gross earnings report of express, freight line, 
sleeping car, and telephone companies due. 
Feb. 5 
Cold storage warehouse reports due. 
Feb. 10 eg : 
Live stock commission merchant’s statement due. 
Feb. 15 ee 
Last day to file application and pay taxes for 
motor vehicle registration. 
Semi-annual gross earnings report 
due. 
Gasoline tax and fees due. 
Oil inspection fees due. : 
Interstate carriers truck mile tax and report due. 














of railroads 





MISSISSIPPI 
Feb 


eb. 

One-half of all ad valorem taxes, except ad valorem 
taxes levied for county or district or municipal 
bonds, due on or before the first day of Febru- 
ary next succeeding the date of assessment. 

All taxes levied for county and district and munici- 
pal bonds to be paid on or before this date, 
except where a county, district or munici- 
pality has authorized such taxes to be paid in 
installments. 

Any person electing to pay the taxes levied and 
assessed against him in installments is required 

to pay, in addition to the amount of taxes unpaid 

after February 1, interest thereon at rate of 

1% of 1% per month. 
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Interest at 6% per annum, computed from Febry. 
ary list of the year in which back taxes shall 
have been paid, is added to such taxes upon 
collection thereof. 

Sworn statement due on this date from oyster 
packers and canners as to the number of oysters 
purchased and caught during the : 


precedin 

month. ‘ 

Oyster, sea food, etc., monthly inspection tax dye 
on this’ date. 


Admission (amusement) tax and report due be. 
tween the Ist and 10th of each month. 

On or before this date collector required to mail 
to each privilege taxpayer holding an annual 
license and whose license will expire in March 
a notice thereof and a renewal blank. . 

Where the state tax collector discovers that any 
person, corporation, property, business, occupa. 
tion or calling has escaped taxation for the 
previous calendar year, by reason of not being 
assessed, he shall give notice to the tax assessor 
of such fact, after this date. 

The owner of any motor vehicle operated for hire 
in any city or town in this state, shall on or 
before this date register such vehicle. 

Feb. 5 
Wholesale oyster and sea food dealers file monthly 

report on this date. i 

Feb. 10 

Every dealer in motor vehicles required to file 
— report with the tax collector on this 
ate. 

Admission (amusement) tax and report is due be 
tween Ist and 10th of each month. 

Motor vehicle monthly mileage reports due on or 
before this date. 

Feb. 15 











Retail dealers in gasoline file monthly report on 
this date. 

—- gross sales tax and report due on this 
ate. 


Distributors and wholesale dealers in gasoline file 
= report and pay monthly tax on this 
ate. 

Common carriers must file monthly report on this 
date of gasoline and oil delivered by them. 

Burial associations file annual report with the 
= Board of Embalmers on or before this 
ate. 

After February 15 the tax collector advertises for 
sale all lands in his county on which the taxes 
have not been paid, said sale to be held on the 
first Monday of April. 





Feb. 28 - . 
Licenses issued to insurance agents expire on this 
date. 
MISSOURI 
Feb. 10 





Private car property tax returns delinquent. 
Feb. 15 
Kansas City property tax returns due. 
Gasoline—statement of distributors 
due. 
Sales tax report and tax payment due. 
Feb. 25 
Gasoline tax due. 
Distributors’ and dealers’ reports of gasoline re- 
ceived due. 
Gasoline distributors’ statements under alternative 
tax on gross gallonage are due if demanded. 
Last Wednesday in February. 


State Board of Equalization meets. 
Feb. 28 


Soft drink report due. 
Manufacturers’, wholesalers’, 
drinks inspection fee due. 





and dealers 











and dealers’ soft 


MONTANA 
Feb. 1 

Motor club service statement required to be filed 
annually on or before this date with Commis- 
sioner of Insurance. 

Taxidermists’ reports are due. 

Chain store tax, notice of delinquency. 

Last day to file application for motor vehicle reg- 
istration. ; 

Last day to apply for motor vehicle dealers’ regis- 
tration. 

Feb. 10—— -_ 

Creameries’, butter, cheese or ice cream factories 
reports due. 

Milk or cream buying stations’ reports due. 

Feb. 15 

Railroads and common carriers file monthly report 
of gasoline delivered in state on or before this 
date with State Treasurer and State Board o! 
Equalization. 

Dealers’ monthly gasoline tax and report due to 
— Board of Equalization on or before this 
date. 

Alcoholic beverages’, brewers’, and wholesalers’ 
monthly reports and excise tax due. 

Feb. 20 

Oil producers’ additional license tax reports and 
tax due. 

Feb. 28 

Public warehousemen’s reports due. 

Chain store license becomes null and void unless 
applications for renewals are made. 
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NEBRASKA 





Feb. 1 
Delinquent taxes of car companies may be col- 


lected by distress and sale. ; 
Motor vehicle registrations become delinquent. 


i ; . 
qn of public grain warehouses due. 


Feb. 10 Sole 

Employment agencies’ reports due. | 

Monthly report of passes due from railroads. 

A statement of all alcoholic beverages purchased 
during the preceding month must be filed on 
or before this date. 

Brewers, wholesalers and distributors must report 
all beverages sold during the preceding month, 
on or before this date. 

Feb. 15 ihe a walt 

Reports and taxes of retail imitation butter dealers 
due. 

Gasoline dealers’ reports and taxes due. 

Insurance agents’ statements due. 

The tax per barrel on alcoholic beverages must be 
paid on or before this date. 

Gasoline carriers’ reports due. 








NEVADA 





Feb. 1 ; R 
Insurance agents’ and brokers’ licenses expire. 


Petroleum products, reports and fees due. 
Motor vehicle registration delinquent. 
Feb. 15 


Gasoline tax report and tax due. 





NEW HAMPSHIRE 


Feb. i—— . : 
Gasoline distributors’ monthly tax due. 

Feb. 10—— : . 
Monthly report of agents of ‘unlicensed foreign 


fire insurance companies due. 
Feb. 15 , a 
Monthly report of gasoline distributors due. 





NEW JERSEY 
Feb. 1 

The first quarter installment of general property 
tax is due and delinquent. 

Due date for payment of electric light, heat and 
power, gas, pipe line, telegraph, telephone, 
water and street railway company gross re- 
ceipts tax. 

On or before this date distributors pay gasoline 
tax. 

Electric light, heat and power, gas, pipe line, 
telegraph, telephone and water companies file 
annual statement for gross receipt tax purposes 
on or before this date. 

Street railway companies file annual statement for 
gross receipt tax purposes on or before this 
date. 

On or before this date, in the year next following 
the acquisition by an electric light, heat and 
power, gas, pipe line, telegraph, telephone or 
water company of the rights, property or fran- 
chises of another corporation, a report is re- 
quired to be filed showing the gross receipts from 
January 1 of the year in which such acquisition 
was made, to the date of such acquisition, of 
the company whose rights, property and fran- 
chises have been thus acquired. 

sir ~~ must file report on or before this 
date. 

Persons engaged in small loan business must file 
report on or before this date. 


First Tuesday in February. 

On or before this date annual license fee (fran- 

chise tax) returns are required to be filed with 
the State Tax Commissioner. 

Feb. 5 
Cold storage warehouse report due. 

Feb. 10 
Operators of interstate buses required to file month- 
_ly statement on or before this date. 
Statements on gross receipts tax from operators 

of motor buses within the limits of a ‘‘munici- 
pality” due on or before this date. 

Feb. 15 
Manufacturers, distributors, transporters, storers, 

warehousemei and importers of alcoholic bev- 
erages reports due. 

Feb. 28 
Distributors of motor vehicle fuel file monthly 
_. reports on or before this date. 
rransporters of gasoline must, within 60 days 

after the close of each month, furnish to the 
State Tax Commission a statement of all de- 
liveries to points in New Jersey. 




















NEW YORK 

Feb. 1 

Last day for payment of taxes levied by county 

boards of supervisors in districts where warrant 

of supervisors for collection was annexed to tax 
roll on or before December 15 preceding. 

Lien date and first day for payment of shell-fish 

grounds tax. 





Feb.. 5 


Feb. 10—— 


Feb. 15 
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Cold storage warehouse monthly report due. 


Last day to pay first quarter of property taxes in 
Nassau County without penalty. 





Last day to pay Buffalo (Erie County) property 
taxes without penalty. 


NEW MEXICO 
Feb. 1 


Mineral property tax returns due. 

Retail merchants whose gross annual sales exceed 
$100,000 must file application for a permit and 
pay $125 tax. 

Retail merchants whose gross annual sales do not 
exceed $100,000 must file application for a per- 
mit and pay the tax. 

First Monday in February 

Pipe line, railroad, telegraph, telephone and gas 

transmission company property tax returns due. 
Feb. 10 
Oil and gas severance tax reports due. 


Feb. 15 é 
Gross income (occupational) 
due. 


Third Monday in February 
Railroad rolling stock property tax returns due. 


Feb. 20— ’ 
Pipe line license fees due. 
Motor carrier reports and taxes due. 


Feb. 25 
Gasoline distributors’, retail dealers’ taxes and re- 
ports due, and taxes and reports on gasoline 
purchased from unlicensed distributors and deal- 

ers due. 














taxes and reports 











NORTH CAROLINA 





Feb. 1 
County taxes on property for preceding year are 
delinquent. 


Feb. 2 
Penalty of 1 per cent accrues on property taxes. 


Feb. 10 . 
Monthly report_of packing houses due. 
— of office and home equipment dealers 
ue. 
Ice cream manufacturers’ reports due. 
Alcoholic beverage, excise tax is due on or be- 
fore the 10th day of each month. 
Feb. 15 : 
Gross sales return and tax due on or before this 
date where sales are reported on a monthily 
basis. 
Feb. 20—— 
Gasoline tax and report due. 











NORTH DAKOTA 

Feb. 1 
Oil inspection reports and fees due. 

Tractor fuel ail report and fee due. 


Feb. 10 
Oil inspection fees delinquent. 
Grain warehouse reports delinquent. 
Tractor fuel oil fees delinquent. 


Feb. 15—— 
Railroad and telephone company reports to county 
auditors due. 
Gasoline reports and taxes due. 
— motor carriers’ mileage report and taxes 
ue. 


Feb. 20 ; 
Surety liable on oil dealers’ bonds. 

Feb. 28—— . F 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 

















OHIO 
Feb. 5 
Last day for employment agencies to file monthly 
report. 
Feb. 10 





Sales slips for exempt motor vehicle fuel return- 
able to Tax Commission. 

Feb. 15 

Monthly report of unregistered dealers in motor 
vehicle fuel due. 

Penalty of 10 per cent attaches to unpaid portion 
of first half of real estate taxes, though penalty 
might attach earlier if auditor and treasurer 
settle prior to this date. 

Property tax returns, together with one-half of 
the personal property taxes of taxpayers making 
returns to the county auditors, due between 
Feb. 15 and Mar. 31. 

Feb. 20—— 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 


Feb. 28 : 
Last day to file monthly fishing report. 
Gasoline tax for preceding calendar month due. 











Feb. 1 
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OKLAHOMA 





Copy of annual report to stockholders made by 
each railroad must be filed with Corporation 
Commission. 

“—— production tax and report on oil and gas 
ue. 

Excise tax on petroleum due with report. 

Feb. 5 

Reports from mines other than coal mines due. 

Feb. 10 

Reports of manufacturers of non-intoxicating alco- 
holic beverages due. 

Fur dealers’ licenses expire. 

Report of wholesalers of non-intoxicating alcoholic 
beverages and tax due. 

Feb. 15 

Gasoline taxes and reports due. 

Gas pipe line reports of daily meter readings due. 

— report and tax on motor vehicle carriers 

ue. 


Feb. 20 
Monthly sales tax and report due. 
Reports from coal mines due. 

Feb. 28 
Fur dealers’ reports due. 

















OREGON 
Feb. 1 


Motor club service financial statement is filed on 
or before this date with the insurance com- 
missioner. 

Feb. 10 

Oil well license tax and report due on or before 
this date to county treasurer. 


Feb. 15 

Fish poundage fee and report and meat dealers’ 
report due on or before this date. 

Gasoline tax and report due to Secretary of State 
on or before this date. 

Returns of information at the source (Forms 96 
and 99) are required on or before this date 
of all corporations having ten or more of such 
income returns. 


Feb. 20 : : 
Motor carriers’ tax due on or before this date. 














PENNSYLVANIA 
Feb. 1 


Industrial alcohol distillers’ annual capital stock 
tax report due. 
Public utilities reports due. 
Undertakers’ licenses expire. 
Feb. 10 . 
Reports from liquor importers and brewers and 
distributors due. 
Feb, 15 
Liquor manufacturers’ report and tax due. 
Feb. 28- ean! 
Gasoline distributors reports and taxes and car- 
riers’ reports due. 














RHODE ISLAND 
Feb. 1 
Owners of ships engaged in foreign commerce re- 
quired to file state:uent of profits. 
Feb. 10—— 
Gasoline distributors’ monthly tax due. 
Feb. 15 
Gasoline distributors’ monthly reports due. 








SOUTH CAROLINA 
Feb. 1 


Additional penalty of 1 per cent is added to prop- 
erty tax if not paid by this date. 

Billiards license tax is payable on or before this 
date annually. 


Feb. 1-10—— 
Admissions to amusements return and stamp tax 
due between these dates. 
Power tax and report of public utilities due be- 
tween these dates. 
Feb. - 
Fisheries’ monthly stamp report due not later than 
this date. 


Feb. 5 
Fishing license tax report due within five days 
of the end of each calendar month. 
Oyster or clam shuckers stamp report must be 
mailed on or before the Sth. 
Sturgeon, caviar or shad dealers’ reports due within 
5 days of the end of each month. 


Feb. 20—— : 
Gasoline tax and report of dealers, distributors, 
evens, and storers due on or before this 
ate. 


Feb. 1-28 
The annual corporation license fee (franchise tax) 
report is made during the month of February. 
Public utilities franchise or gross receipts report 
is made during the month of February. 
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SOUTH DAKOTA 
Feb. 1 
Warehouse reports due. 
Feb. 10 
Employment agency reports due. 
Feb. 1 
Inspector of petroleum products may require re- 
port. 


Gasoline reports and tax due. 
Tax report and tax estimate due where gross 
income tax exceeds $10 per month. 
Gross income tax (bulk sales) report and tax due 
on bulk sales. 
Feb. 28 
Gross income tax on bulk sales and report due. 











TENNESSEE 
Feb. 1 
Insurance brokers’ statements due on or before 
this date annually. 
Feb. 15 
Annual statistical report of mines and mineral 


products due on or before this date. 


TEXAS 
Feb. 1 
Report of emigrant agents due. 

Cigarette tax—wholesale dealers’ 
shipments due. 

Feb. 15 

Cigarette tax—wholesale dealers’ 
shipments due. 





reports of drop 





reports of drop 








Feb. 20—— 
Gasoline taxes and reports due. 
Feb. 25 
Monthly report and tax of cement distributors 
due. 
Oil production reports and taxes due. 
Feb. 28 
Oil production report on oil withdrawn from stor- 
age due. 


Oil carriers’ report due. 


UTAH 
Feb. 5—— 
Monthly report of cold storage warehouses due. 
Feb. 10 
Annual statement of metalliferous mines due. 
Annual statement of non-metalliferous mines due. 
Monthly report of dealers in alcoholic beverages 
and tax due. 
Carriers’ report of motor fuel deliveries due. 
Motor carriers’ special tax report due. 
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Feb. 15 : 
Monthly gasoline tax and report due. 
Sales tax and return due. 








First Monday in February. 
Property tax lien date for taxes of preceding year 
as between grantor and grantee. 
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Feb. 20 Property taxes due. 
Monthly fees of motor carriers due. Feb. 15 
Feb. 28 





Insurance brokers’ licenses expire. 
Insurance adjusters’ licenses expire. 
Motor vehicle licenses expire. 


VERMONT 
Feb. 1 
Retail merchants required to file sales tax reports 
and pay retail sales tax to Commissioner of 

Taxes annually on or before this date. 
Feb. 15 
Income tax information returns of payments to 
residents of $1,000 and over of salaries, wages, 
rentals, premiums, annuities, compensations, in- 
terest, etc., due to be filed with Commissioner 

of taxes on or before this date. 








Feb. 1 


Feb. 10 
Petroleum dealers’ 
Brewers’ and beer 

excise tax due. 

Feb. 15 




















Feb. 28 
Domestic corporations required to file annual | Feb. 1 
financial report with Secretary of State before Annual report of 
this date, unless on a fiscal year other than the due. 
calendar year. 
this date. 
VIRGINIA me. 5 





Feb. 1 
Bank stock reports due on or before this date. 
License period for catching fish for manufacture 

of oil begins. 

Feb. 1-10 
Oyster purchasers’ license fee due. 
Medicine, salve, liniments, etc., vendors’ 

due. 

Feb. 10 
Tobacco warehouse report due. 

Beer excise tax and report of beer 
preceding month due. 

Feb. 15 
Corporations dissolving prior to this date need not 

pay franchise tax for that year. 





Feb. 15 


Feb. 20 
Forest crop land 








reports tax. 








Feb. 1 ‘ 
Date for listing 
where located. 


sold during 























Corporations which surrender their certificates of ca 
authority to do business in Virginia prior to ’ a 
this date need not pay registration fee for that = 
year. Feb. 10 
Feb. 20 spate 
Gasoline statement and tax due. Carriers’ monthly 
Feb. 15 
WASHINGTON Monthly gasoline 
Feb. 1 Feb. 20 
Ambulatory milk dealers’ report due. 








Many Federal Tax Bills Introduced in House of 


Representatives 


HE opening gong of the 74th Congress was the 
on the first day, of 
2,878 bills in the House of Representatives on a 
multitude of subjects, with proposed innovations in 


signal for the introduction, 


taxation well represented. 


Tax on Short Sales of Grain and Shares of Stock 
Representative Sabath, 
Ill., provides for a tax of 1 per cent on short sales of 
shares of stock or of “grain, wheat, cotton, 


H. R. 8, 


introduced by 


agricultural commodities.” 


Estate Tax Increase for Unemployment Insurance 
Representative Celler, 
provides for unemployment insurance of a mini- 
mum of $10 per week to be paid out of funds to be raised 
by taxing inheritances and gifts and by taxing individual 
and corporation incomes of $5,000 and over. 


Abolition of Issue of Tax-free Securities 


H. R. 10, 
Ms: Bn 


introduced by 


Butter substitutes’ 
Gasoline reports and taxes due. 
Gross income (occupation) tax and return due. 


Interstate motor vehicle carriers’ 
due, to be filed with State Board of Equaliza- 


reports and taxes due. 


WEST VIRGINIA 


Surtaxes on occupation and privilege taxes due. 


reports due. 
distributors’ monthly report and 


Retail sales tax and return due. 


WISCONSIN 


auto transportation companies 


General property tax delinquent if not paid before 


Annual report of cold storage warehouses due, 


Report of gross earnings of freight line companies 
due from railroad and street railway companies, 


“acreage share” due. 


Gasoline dealers must file monthly report and pay 


WYOMING 
of personal property in county 


sworn statement 


report of railroads to county assessors 


Alcoholic beverage tax and monthly report due. 


gasoline tax and report due. 


tax and report due, 


Motor carrier compensatory tax and report due. 








H. R. 96, 
Wash., 


or other substitutes for butter from 
to 6 cents per pound, 


oleomargarine from $600 to $1,000. 
Taxation of Federal and S 


subject certain Federal, state and 


Dem., 


or other allied 





Oleomargarine Tax Increase 
introduced by Representative Smith, 
would increase the tax on uncolored oleomargarine 


Dem., 


4 of 1 cent per pound 


continue the existing tax of 10 
cents per pound on imitation butter which is yellow in 
color, and increase the annual tax on 


manufacturers of 


tate Securities 


Another bill introduced by Mr. Smith, H. R. 105, would 


other securities which 


are now tax-exempt to income taxation. 
Exemption of War Mothers from Property Tax 


H. R. 155, introduced by Representative Cochran, Dem., 


Mo., 


American War Mothers. 
Dem., 


Mass.., 


justment Act. 
Reduction in Tax 


would exempt from taxation the real property of 


Termination of Processing Taxes 
H. R. 182, introduced by Representative Treadway, Rep., 
provides for discontinuance of rental and benefit 
payments and processing taxes under the Agricultural Ad- 


on Wines 


Another bill by Mr. Celler H. 125, would make in- H. R. 191, introduced by Representative Buck, Dem., 
come from United States securities issued after enact- Calif., provides for a 50 per cent reduction in the taxes 
ment of the measure taxable under the Federal income on still wines. 
tax laws. Increased Estate Taxes for Old Age Pensions 

50 Per Cent Surtax on Foreign Subsidiaries H. R. 192, introduced by Representative Buckbee, Rep., 

H. J. Res. 14, introduced by Representative O'Malley, Ill., makes provision for a $50 a month pension to indi- 

Dem., Wis., proposes an amendment to the Income Tax viduals who have been residents of the United States for 


Act of 1932 providing for an emergency surtax of 50 per 
of all foreign 
American corporations, individuals, partnerships, or manu- 


cent on the net income 


facturers. 


Reduction of Tax on Distilled Spirits 
Representative 
would reduce the tax on certain 
spirits from $2.00 to $1.10 a proof gallon as under prior 


H. BR. 33, 
Dem., Mass., 


introduced by 


law. 


ten consecutive years, 
subsidiaries of 


eral estate tax rates as follows 


McCormack, 
distilled 


excess of $10,000 but not in excess of $100,000, 
cent of such excess; upon net estates in excess of $100,000 
but not in excess of $500,000, 15 per cent of such excess; 
upon net estates of $500,000 but not in excess of $1,000,000, 


have reached the age of 65 years, 
and whose annual incomes are less than $500. Necessary 
funds would -be provided by increasing the existing Fed- 


Upon net estates in 
10 per 


(Continued on page 56) 
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Treasury Policy as To Surtax on Corporations 

with Excessive Surpluses 
OTWITHSTANDING five lean years, a sur- 
prisingly large number of corporations are 
concerned about the special tax imposed by Section 
102 of the Revenue Act of 1934 and Section 104 of 
the Revenue Act of 1932 for the purpose of discour- 
aging the accumulation of surplus to evade surtaxes. 
In reply to many inquiries as to the policy of the 
Treasury in the enforcement of these provisions, the 
Treasury Department “Press Service” recently re- 
leased the text of statements made to the press on 
December 13, 1934, by Robert H. Jackson, assistant 
general counsel of the Treasury for the Bureau of 
Internal Revenue, and by Guy T. Helvering, com- 
missioner of internal revenue. 


Statement by Robert H. Jackson 


_ Inquiries indicate that many are uncertain as to the pol- 
icy of the Treasury in the application of Section 102 of the 
Revenue Act of 1934 and Section 104 of the Revenue Act 
of 1932 to business corporations, other than investment, 
or holding companies, or personal holding corporations. 

These sections, as indicated by the title, apply only to 
corporations “improperly accumulating surpluses.” 

The high rate of tax provided for in these sections ap- 
plies whenever it is found that the corporation is “formed 
or availed of for the purpose of preventing the imposition 
of the surtax upon its shareholders or the shareholders 
of any other corporation, through the medium of permitting 
gains and profits to accumulate instead of being divided or 
distributed.” 

Few executives will have trouble to know whether their 
situation indicates that withholding distribution of earn- 
ings in for business reasons or for tax reasons. 

Executives are also inquiring what the Treasury will 
regard as “reasonable needs of the business” in measuring 
corporate surplus. Congress did not lay down in advance 
a definite rule applicable to all cases, and the Bureau of 
Internal Revenue is unable to do so. No corporation, 
however, will be assessed this tax until it is advised of 
the Bureau’s intention and after a hearing of its case, at 
which time the Bureau will take into consideration every 
fact and prospect that a prudent business man would con- 
sider in determining what surplus was reasonably needed 
for that enterprise. Among other things, the Bureau will 
consider the hazards of that business, its normal rate of 
expansion, any contingencies against which reserves ought 
to be set up, any unemployment insurance or employee 
benefits that require reserves, whether the surplus is ac- 
tively used in the business of the corporation or is invested 
in lines of business, foreign to its own, together with any 
other facts which the particular corporation desires the 
Bureau to consider. With the assurance that, while the 
Bureau intends to apply the Acts just as they were written, 
it has no purpose by interpretation to extend them beyond 
the intent of Congress, we believe that few executives will 
have difficulty in determining whether their surplus is a 
reasonable business surplus or whether it is withheld from 
stockholders for other reasons. 

This tax is one upon corporations improperly accumu- 
lating surpluses beyond the reasonable needs of the business, 


for the purpose of preventing surtax upon stockholders 
and will be strictly and impartially enforced against the 
corporations to which it is obviously intended to apply. 


Statement by Guy T. Helvering 


I can perhaps illustrate the attitude of the Bureau of 
Internal Revenue concerning tax cases coming under Sec- 
tion 104 of the Revenue Act of 1932 and Section 102 of 
the Revenue Act of 1934 better by a few practical illustra- 
tions representing cases now pending in the Bureau. 

No operating corporation accumulating surpluses and 
using the same in the business in which it is engaged 
should be apprehensive. As an illustration, a manufac- 
turing company in good faith setting up surpluses for the 
purpose of acquiring material, offsetting a fluctuation in 
wage scale, carrying the proper amounts to offset accounts 
receivable or accumulating a reasonable reserve to pay 
present indebtedness, would not be taxed under Section 102 
of the law of 1934 for accumulating unreasonable surpluses. 

It would be an entirely different matter, however, if it 
accumulated these surpluses for the purpose of purchasing 
stocks, bonds, and securities of other corporations. For 
example, a corporation in the soap manufacturing business 
using the earnings to acquire large blocks of bonds and 
securities and with large surpluses already accumulated, 
should not be allowed to escape a tax under this section if 
the additional surplus was for the purpose of expansion of 
business into another field as, for instance, the grocery 
business. Nor should an automobile business be allowed 
to build up large surpluses for the purpose of acquiring 
railroad or mining properties simply because it ships its 
products over railroads and uses the output of mines in the 
manufacture of its product. 

Large surpluses have been accumulated by holding com- 
panies for example and the following are typical examples 
where, in the opinion of the Bureau, taxes should be 
assessed under the provisions of Section 104: 

A Company 
NT NS Sih oe ea aN Aedes Se Sse $ 200,000.00 
SSUCHOE HOt BING PRATE) oo 6 655.5 oe soc is hn sees $5,400,000.00 
No dividends declared. ; 

In this case it is the purpose of the Bureau to assess the 
company 50 per cent of the undistributed income under the 
provisions of Section 104. 

B Company 
Another typical corporation holding company: 


EOE SO ee ene eer $3,000,000.00 
eee rt ee $4,750,000.00 
Income, one particular year in excess of......... $3,000,000.00 


No dividends declared. 


Tt is the purpose in this case to apply Section 104. 

No one could view the operations of these two last- 
named companies without coming to the conclusion that 
their failure to declare dividends showed very clearly an 
evasion of surtaxes that would naturally be paid by the 
stockholders if the dividends were declared. 


President’s Budget Message Contemplates No New 
or Additional Taxes 


HE President’s Budget Message for 1936 indi- 
cates that eventual restoration of normal busi- 
ness is largely relied upon to provide the necessary 
revenue to effect a balanced budget and to reduce 
the national debt, which it is estimated will amount 
to $34,239,000,000 by the end of the fiscal year 1936. 
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The President considers it inadvisable at this time 
to propose any new or additional taxes, but he rec- 
ommends that Congress, by suitable legislation, ex- 
tend the miscellaneous internal-revenue taxes which 
under existing law will expire next June or July and 
also that the current rates of taxes which under 
present law will be reduced next year be maintained. 
Incidently, revival of the tax on checks, which ex- 
pired on January 1, is not specifically recommended. 


It is noteworthy that the Budget for 1936 appar- 
ently does not take into consideration the possibility 
of increased revenue needs to meet the payment of 
the veterans’ bonus or provision for old age pension 
legislation, both of which in some form are probable 
liabilities for the near future. If such legislation is 
enacted the assumption is that the Administration 
will urge Congress to make provision for it by in- 
creased tax rates or new taxes. 


Estimated Receipts and Expenditures for Fiscal Y cars 


1935 and 1936 


Following is the text of the part of the President’s 
Budget Message relating to estimated receipts and 
expenditures for the fiscal years 1935 and 1936. 


The total receipts for the fiscal year 1935 are estimated at 
$3,711,000,000. After deducting from this amount the processing taxes, 
estimated at $589,000,000, there remains $3,122,000,000 to be applied 
against other expenditures of the Government. 

The income tax for 1935 is estimated to yield $234,000,000 more than 
in 1934, or a total of $1,051,000,000. The receipts from miscellaneous 
internal-revenue taxes, exclusive of processing taxes, are expected to 
produce $60,000,000 more in 1935 than in 1934, thus bringing the total 
yield up to $1,543,000,000. It is estimated that customs will show a 
decrease for 1935 under 1934 of about $26,000,000, due to the Cuban 
sugar agreement and to the foreign-trade situation in general. Miscel- 
laneous revenues and other receipts from the realization of certain assets 
are expected to yield for 1935 about $227,000,000, an increase of 
$66,000,000 over 1934. 

The deficit for the fiscal year 1935 is estimated at $4,869,000,000, 
including $573,000,000 for statutory debt retirements. On December 26, 
1934, the gross national debt stood at $28,484,000,000. It is estimated 
that the gross debt on June 30, 1935, will amount to about $31,000,000,000. 
In the Budget Message of last year it was estimated that the national 
debt on June 30, 1935, would amount to $31,800,000,000. According 


to the latest estimates, the debt will not reach this amount by 
$800,000,000. 


The Fiscal Y ear 1936 


In the Budget Message of last year I said, speaking of the fiscal year 
1936, that we should plan to have a definitely balanced Budget for the 
third year of recovery and from that time on to seek a continued 
reduction of the national debt. 

Despite the substantial measure of recovery achieved since that state- 
ment was made, unemployment is still large. The states and local 
units now provide a smaller proportionate share of relief than a year 
ago and the Federal Government is therefore called upon to continue to 
aid in this necessary work. 

For this reason it is evident that we have not yet reached a point 
at which a complete balance of the Budget can be obtained. I am, 
however, submitting to the Congress a Budget for the fiscal year 1936 
which balances except for expenditures to give work to the unemployed. 
If this Budget receives the approval of the Congress, the country will 
henceforth have the assurance that, with the single exception of this 
item, every current expenditure of whatever nature will be fully covered 
by our estimates of current receipts. Such deficit as occurs will be 
due solely to this cause, and it may be expected to decline as rapidly 
as private industry is able to reemploy those who now are without work. 

A résumé of the financial plan which the General Budget Summary 
shows for 1936, as compared with 1934 and 1935, is presented below. 


[In millions of dollars] 
1934 1935 1936 
T. REGULAR: 


ee re eer er 2,763 3,123 3,422 











2. Expenditures: ; 
(1) Operation and maintenance of 
regular departments and estab- 

















"cena ee .. 1,086 1,235 1,622 
(2) Veterans’ pensions and benefits 556 610 740 
(3) Interest on national debt 757 835 75 
(4) Tax refunds (exclusive of pro- 
eessime (ames) .... 2.6... aa 63 68 65 
Total regular expenditures... 2,462 2,748 3,302 
IT. RECOVERY AND RELIEF: : 
1. Agricultural Adjustment Administration: 
Processim@ tQues ..........-. 353 589 570 


Expenditures (including refunds of 
processing taxes) .......... ee 788 472 











Excess of expenditures over taxes —63 +199 —98 





January, 1935 





2. Other recovery and relief expenditures. 3,993 4,472 4,110 


Total recovery and relief expenditures 3,930 4,671 4,012 





Total expenditures (exclusive of debt 














WUPEIENED | 5 Ss cee ects cwccs 6,392 7,419 7,314 
ES Ae eee rarer 3,629 4,296 3,892 
Debt vetwements .... ow. ceccacs 360 573 636 
Gross deficit ...... Ee eae et 3,989 4,869 4,528 


The estimated expenditures for the fiscal year 1936, as shown in 
the General Budget Summary, total in round figures $8,520,000,000, 
including statutory debt retirements. Of this amount, $3,938,000,000 
are for regular purposes, and the remainder for recovery and relief. 
The regular expenditures consist of $1,622,000,000 for the operation and 
maintenance of the regular departments and establishments of the 
Government, which includes $200,000,000 to be expended from an 
annual appropriation of $300,000,000 for public works, as requested in 
the Budget and as explained below. The other items of regular ex. 
penditures are $740,000,000 for veterans’ pensions and _ benefits, 
$875,000,000 for interest on the national debt, $636,000,000 for statu- 


tory debt retirements, and $65,000,000 for tax refunds (excluding pro- 
cessing tax refunds). 


Some of the principal increases in the major expenditure items for 
1936 may be cited. The restoration of the final 5 per cent of the 
15-percent salary reduction amounts to about $40,000,000 for the regu- 
lar departments and establishments, exclusive of the Postal Service. 
The latter service requires an additional sum of $25,000,000 for this 
purpose. Provision has been made in 1936 for an increase in the civil- 
service retirement and disability fund of $20,000,000 over 1935, making 
a total annual contribution to this fund of $40,000,000. This increase 
will enable the Government to meet more nearly its annual obligation 
with respect to this fund. It has been estimated that this obligation 
amounts to $52,000,000, but such estimate has not been sufficiently 
established to justify its inclusion in the Budget. An effort will be 
made during the coming year, however, definitely to establish the 
Government’s annual liability, the amount of which will be included 
in the 1937 Budget. Likewise, an increase of $50,000,000 is recom- 
mended in the veterans’ adjusted-service certificate fund, thus bringing 
the total annual contribution to this fund up to $100,000,000. ‘The 
actuarial requirement of the fund for 1936 has been estimated at 
$155,000,000. An effort will also be made during the coming year 
to establish this fund on a more definite basis consistent with the 
Government’s actual liability under existing law. The expenditures for 
national defense have been increased for 1936 over 1935 by $180,000,000. 
This increase is due to the current policy of the Congress and the 
Executive to make up for the delay by the United States in meeting 
the provisions of the naval treaties of 1922 and 1930, and to provide 
replacement and improved equipment for the Army. Veterans’ pensions 
and other requirements have also been increased by about $130,000,000, 
after adding to the 1935 figure the estimated supplemental amount pre- 
viously mentioned, which is due to the application of new laws and 
revised rules pertaining to service-connected disabilities. 


Another increase in the estimated expenditures is $200,000,000 from 
an appropriation of $300,000,000 which I am requesting for public 
works, This appropriation is intended to take care of the normal public- 
works requirements of the Government usually included in the annual 
supply bills, such as Federal highways, river and harbor improvements, 
and general public works, including the construction program of the 
Tennessee Valley Authority. This requested appropriation may there- 
fore be regarded as regular instead of emergency. The debt charges 
for interest and retirements have increased considerably due to the 
growth of the national debt, but the decrease in the average annual 
interest rate has served to keep these charges down. 


The estimated expenditures for recovery and relief during 1936 are 
placed at $4,110,000,000, excluding $472,000,000 for the Agricultural 
Adjustment Administration. I recommend that $4,000,000,000 be appro- 
priated by the Congress in one sum, subject to allocation by the Execu- 
tive principally for giving work to those unemployed on the relief rolls. 
An estimate of expenditure covering this amount is included in the 
Budget. 


The total receipts for the fiscal year 1936 are estimated at approxi- 
mately $3,992,000,000. When $570,000,000 of estimated processing taxes 
are deducted from this amount, there will remain for general purposes, 
$3,422,000,000. 

The detailed estimates of revenues and receipts for 1936, shown in 
Statement No. 1, indicate a gain of $137,000,000 in the collections from 
income tax over those for 1935. This gain is due to anticipated improve- 
ment in business and to the upward revision of rates in the Revenue 
Act of 1934. The miscellaneous internal-revenue taxes for 1936 are 
estimated to increase some $143,000,000 over the collections for 1935. 
This increase is predicated on the assumption that the taxes terminating 
on June 30 and July 31, 1935, will be extended by the Congress, and 
also that the tax rates which would be reduced on June 30, 1935, will 
be continued. Otherwise there will be a reduction in the total estimate 
of miscellaneous internal-revenue taxes of $378,000,000, thus bringing the 
total estimate down to $1,308,000,000, excluding processing taxes. Cus- 
toms are estimated to yield $298,000,000 for 1936, representing a small 
increase of $11,000,000 over 1935. Miscellaneous revenues and other 


receipts are estimated to produce $250,000,000, a gain of about 
$23,000,000 over 1935. 


While I do not consider it advisable at this time to propose any 
new or additional taxes for the fiscal year 1936, I do recommend that 
the Congress take steps by suitable legislation to extend the miscel- 
laneous internal-revenue taxes which under existing law will expire 
next June or July, and also to maintain the current rates of these 
taxes which will be reduced next June. I consider that such taxes 
are necessary to the financing of the Budget for 1936. 


In this connection, may I say, too, that the postal revenues, as esti- 
mated in detail in the annexed budget of the Post Office Department, 
are based on the continuation of the 3-cent postage rate for nonlocal 
first-class mail. Unless this rate is continued, the postal expenses for 
1936, which include steamship and aircraft subsidies and free carriage 
of Government mail, will be increased by about $75,000,000, all of 
which will become an added burden on the general revenues of the 
Treasury. I, therefore, recommend the extension of the 3-cent rate. 
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If the estimates submitted in this Budget are approved, and if the 
expenditures for which authorization is asked are made in full, the 
deficit, including statutory debt retirements, will amount to $4,528, 000, 000 
for the fiscal year 1936. The national debt will be increased during 
this year by approximately $3,152,000,000, thus bringing the total debt 
up to $34,239,000,000.1 Sut this increase, as I have pointed out, will 
be due solely to continued relief of unemployment. 





Rules Governing Tax Practice Before the Treasury 
Department 


LTHOUGH the new rules? issued by the Com- 

mittee on Enrollment and Disbarment of the 
Treasury Department are more detailed than ever 
before, some of the new provisions have necessitated 
further clarification by the Committee. 

The modification by Section 10 of certain prohibi- 
tions relative to solicitation and advertising con- 
tained in Section 9 (53), (54) has given use to the 
three following questions: 

(1) Whether the inclusion upon accountants’ let- 
terheads and cards of the expression: “Inheritance, 
Estate,:and Income Tax Practice,” or similar desig- 
nation of the accountants’ field of service, is permis- 
sible. 

(2) If such expressions are permissible, may such 
letterheads be used in writing to, and such cards be 
used to hand to persons with whom the accountant 
has had no previous business relations. 

(3) Whether newly organized accounting firms, 
and accounting firms wherein the personnel is 
changed, may send out formal announcements stat- 
ing respectively the organization of the firm or the 
change in personnel, if such announcements indicate 
the character of the firm’s practice by the use of 
some expression similar to that mentioned in (1) 
above. 

Reply was made by Lawrence Becker, secretary 
of the Committee on Enrollment, as follows: 

You are advised that inquiry No. 1 is answered in the 
affirmative and inquiry No. 2 in the negative. 

As to your inquiry No. 3, you are advised that cards 
announcing change in the personnel of a practitioner’s or- 
ganization ~~ also contain the words referred to in 
inquiry No. but such cards should be mailed only to 
persons, nal or corporations with whom at least one 
member of the new firm has had contact. 

Another question has arisen in connection with 
the limitations on the use of the terms “company” 
and “associates,” commonly used in firm names by 
accountants, as provided in Section 2 (e) of the rules, 
the text of which follows 

(ec) Every enrolled attorney or agent practicing as an 
individual shall use his legal name in the conduct of his 
practice; the term company, associates, or language of sim- 
ilar import shall be used only by a bona fide partnership 
consisting of two or more members, and all stationery, 
advertisements, and announcements of enrolled persons 
shall conform to the principles herein stated. 


1In this connection the comparison of the British national debt, as 
reported in the Summary of the British Tax System, prepared by Ros- 
well Magill, former special assistant to the Secretary of the Treasury; 
L. H. Parker, chief of staff of the Joint Committee on Internal Revenue 
Taxation; and Eldon P. King, special deputy commissioner of the 
Bureau of Internal Revenue (recently made available to the public) is of 
interest. As of March 31, 1934, the total net debt of the United 
Kingdom was $39,111,650, 000, or $850 per capita while that of the 
United States as of June 30, 1934, was $27,053,141,414, or $215 per 
capita. It was estimated that the debt of local government subdivisions 
in the United Kingdom amounts to $6,505,000.000 and in the United 
States to about $19,600,000,000. Combining the figures for national 
and internal debts the totals for the United States and the United 
Kingdom are approximately the same, but on a per capita basis that of 
the United Kingdom is $991 while that of the United States is $370. 
Moreover, the resources of the United States are greater. With an 
estimated national debt of upwards of $34,000,000,000 at the end of 
the fiscal year 1936, the total per capita debt of the United States will 
still be only about one-half of that of Great Britain. 

2? Treasury Department Circular No. 230, revision of October 1, 1934. 
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In response to a request by Commerce Clearing 
House, Inc. for a ruling as to the use of “& Co.” on 
the stationery, business cards, etc., of an individual 
enrolled to practice before the Department, the Com- 
mittee explained that the use of “& Co.” is pro- 
hibited where it relates to any persons not members 
of a duly constituted partnership. That is, where 
John Smith maintains an office and has a number 
of employees also in tax practice and enrolled in the 
Treasury Department bar, unless they are on a part- 
nership basis other than the relationship of employer 
and employee, the “& Co.” or “and Associates” can 
not be used. It was intimated, however, that where, 
for example, “John Smith” practices under the style 
of “John Smith & Co.” or “John Smith and Asso- 
ciates” and has associated with him other account- 
ants who are also admitted to practice before the 
Treasury Department and who share in the firm’s 
income on a basis other than salary, then a suffix to 
the name of the senior member of the firm may be 
used. 


Collection of AAA Compensating Taxes Delegated 
to Bureau of Customs 


HE transfer of the assessment and collection of 

the compensating tax levied by Section 15(e) 
of the Agricultural Adjustment Act on commodities 
imported into the United States or its possessions 
from the Bureau of Internal Revenue to the Bureau 
of Customs was effected by Treasury Decision 4501, 
XIII-51-7198 (p. 21), approved December 4. This 
Treasury decisi amends Chapter 4 of Regula- 
tions 81. 


Taxable artic now include those processed or 
manufactured wiolly or partly from a commodity, 
and imported (whether as merchandise, or as a con- 
tainer of merchandise, or otherwise) into the United 
States or one of its possessions to which the Act 
applies with respect to such commodity, from any 
foreign country or from any possession of the United 
States to which the Act does not apply with respect 
to such commodity, if at the time of importation a 
processing tax is in effect with respect to the com- 
modity from which the article has been processed 
or manufactured. 


The compensating tax will be collected by col- 
lectors of customs substantially in the same manner 
as duties but separately, however, from duties. The 
imported merchandise may be entered under bond 
upon the deposit by the importer of an amount equal 
to the estimated aggregate compensating tax. In 
the subsequent liquidating of the customs entry, the 
compensating tax due will be ascertained and liqui- 
dated by the collector of customs. The funds so 
collected by the collector of customs will be held 
in a special deposit account and will be transferred 
monthly to the appropriate collector of internal reve- 
nue for an assessment and listing as compensating 
tax collections. Such transfers will be accompanied 
by a certified statement containing a statistical 
analysis of the collections for use in the Agricultural 
Adjustment Administration. 


There is a provision in Treasury Decision 4501 
that if the aggregate compensating tax due on a 
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shipment does not exceed 25¢, the tax may, under 
certain circumstances, be disregarded. There is also 
a provision for the liquidation of the customs entry 
where the amount deposited on account of the com- 
pensating tax does not differ by so much as one 
dollar from the aggregate compensating tax ascer- 
tained to be due, the difference being disregarded. 
Somewhat similar provisions have been followed by 
the Bureau of Customs for a number of years. 


The new method is expected to accomplish an 
efficient and economical collection of the compen- 
sating tax and also to expedite the ordinary flow of 
import commerce. Collectors of customs are equipped 
to ascertain and verify the taxable content of im- 
ported merchandise and are able to make the proper 
determination of liability expeditiously. 





Excerpts from Annual Report of Commissioner of 
Internal Revenue 


HE annual report of the Commissioner of Inter- 
nal Revenue for the fiscal year 1934 shows an 
increase in collections over the preceding year 
amounting to 42 per cent, exclusive of the processing 
taxes under the Agricultural Adjustment Act. De- 
tails of collections are contained in the table below. 


Significant Comparisons Between Fiscal Years 
1933 and 1934 


3ack taxes were made available for immediate collec- 
tion during 1934 in the amount of $194,030,746.36, as com- 
pared to $169,629,609.96 for 1933, an increase of $24,401,136.40. 

Agreements were submitted during 1934 by taxpayers 
after release of letters of final determination with respect 
of $38,503,162.99, as compared to $10,653,592.10 during 1933, 
an increase of $27,849,570.89. 

Under the jeopardy provisions of the internal-revenue 
acts, $53,296,583.68 was assessed during 1934 as compared 
to $109,895,996.57 assessed during 1933, a decrease of 
$56,599,412.89. 

The balance of claims on hand as of June 30, 1934, was 
20,732, as compared to 22,434 on June 30, 1933, a decrease 
of 1,702. 

During 1934 final notices of deficiency were released 
in but 13,003 tax year cases, as compared to 17,772 during 
1933, a decrease of 4,769. 
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Petitions to the United States Board of Tax Appeals 
were filed during 1934 in but 5,347 tax-year cases, as com- 
pared to 6,597 during 1933, a decrease of 1 ,290. 

During the fiscal year 1934, 87,252 returns were re- 
opened and reaudited as compared to 112,972 during the 
previous fiscal year, a decrease of 25,720. 

As of June 30, 1934, there were pending in Washing- 
ton 27,333 returns for 1932 and prior years, as compared 
to a total of 35,042 returns for 1931 and prior years on 
June 30, 1933, a ‘decrease of 7,709. 

As of June 30, 1934, 290,916 returns for the years 1932 
and prior years were on hand in field offices, as compared 
to a balance of 198,481 for the year ended June 30, 1933, an 
increase of 92,435. 

On June 30, 1934, there was pending in the Income 
Tax Unit for original consideration only 1 case involving 
years prior to 1921, whereas on June 30, 1933, there were 
14 such cases pending, a decrease of 13. 

As of June 30, 1934, the balance of original audits in- 
volving 1922 to 1928 was 307, as compared to 567 on June 
30, 1933, a decrease of 260. 

On June 30, 1934, the pending balance in the field was 
310,566 returns for all years, as compared to a balance of 
230,119 as of June 30, 1933, an increase of 80,447. 


Office of the General Counsel 


The activities of the office of the General Counsel for 
the Bureau of Internal Revenue embrace the whole field 
of Federal taxation in connection with the preparation 
and presentation to the United States Board of Tax Ap- 
peals of defense in all appeals; the review and final dis- 
position of refunds, credits, and abatements, in excess of 
$20,000; the deciding and advising in various administra- 
tive and internal-revenue tax matters referred by the Sec- 
retary, Under Secretary, or an Assistant Secretary of the 
Treasury, by the General Counsel for the Department of 
the Treasury, by the Commissioner or the Assistant to 
the Commissioner, by the heads of the administrative 
units of the Bureau, by collectors of internal revenue, by 
other branches of the Government, and by individual cor- 
respondence; the preparation at the request of the De- 
partment of Justice or of United States attorneys, data 
for use in the prosecution or defense of tax cases (civil 
and criminal) in suit, and otherwise complying with their 
request for assistance in such cases; and the preparation, 
revision, and publication of regulations, Treasury deci- 
sions, mimeographs, and rulings, for the guidance of the 
officers and employees of the Bureau of Internal Revenue 
and others interested. The office is divided into seven 
divisions, viz., administrative, appeals, civil, interpretative, 
penal, review, and legislation and regulations. 

Under the provisions of section 512 of the Revenue Act 
of 1934, there was created the office of General Counsel 

















COLLECTIONS BY INTERNAL-REVENUE DIVISIONS 











Income taxes: 
Corporation 
Individual 


Total income taxes hein 
Dividends and excess profits 


Total 


Alcoholic liquor taxes: ' 
Received by collectors of internal revenue 
Deposited by collectors of customs . 


, eer 


Miscellaneous internal revenue: 
Estates and gifts ......... 
Tobacco manufactures .... 


oleomargarine, etc.) 


Total miscellaneous internal revenue 
Agricultural Adjustment taxes 


TOO 220s 





Miscellaneous receipts (prohibition, delinquent, under repealed laws, etc.). 


Total collections ........ 





* Decrease. 





Sales (capital stock, stamp, ‘and excise taxes, admissions, communications, checks, 
ene ; ; phe > ra ee etd oe 392,238,008.12 


pinie Reece ee ae 371,422,885.64 


sear ae ea $1,619,839,224.30 





Fiscal year————_——_——_ 
1933 1934 Increase 
See ene $ 394,217,783.93 $ 397,515,851.94 $ 3,298,068.01 
Sagheunioval aaa: zag as 352,573,620.18 419,509,487.78 66,935,867.60 





$ 746,791,404.11 $ 817,025,339.72 $ 70,233,935.61 
52,859,738.53 52,859,738.53 



































869,885,078.25  $ 123,093,674.14 

$ 43,174,316.92  $ 252,333,373.97  $_ 209,159,057.05 

5,505.52 6,577,958.65 6,572,453.13 

stump $ 43,179,822.44  $ _258,911,332.62  $_215,731,510.18 
soniatenntine $ 34,309,723.85 $ 113,138,364.10  $ 78,828,640.25 
soda aie ai 402/739,059.25 425, 168,897.04 22,429,837.79 


633,282,270.62 
$1,171,589,531.76 


241,044,262.50 


342,302,740.54 
371,422,885.64 





sieentes ...+- $ 829,286,791.22 


fr 











$_ 829, 286,791.2 
581, 206. 33 








713,725,626.18 
150,840.28 


$1,052,399,970.22 


$1,543,012,417.40 
~ 430,366.25 
$2,672,239,194.52 
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of the Department of the Treasury and the office of As- 
sistant General Counsel for the Bureau of Internal Rev- 
enue. The incumbents qualified and took office on June 
20, 1934, at which time the office of General Counsel for 
the Bureau of Internal Revenue was abolished. — 

[In connection with an exposition of the functions of the 
appeals division, the following table is incorporated show- 
ing the progress in disposition of cases by the Board of 
Tax Appeals.] 

CASES BEFORE THE BOARD OF TAX APPEALS AND 


APPELLATE COURTS—FILED, CLOSED AND 
PENDING, 1929-1934 























Cases 1929 1930 1931 1932 1933 1934 
WAM cds oes re 4,369 11,726 7,618 5,997 3,976 
Closed: ‘ 
By default, dismissal, 
NE BE occa cg atv 1,306 991 849 1,532 1,122 574 


By decision on merits. 1,786 1,533 1,329 1,143 1,537 1,518 
By agreed settlement. 6,013 4,467 4,350 5,707 5,727 7,490 


Total ........... 9,105 6,991 6,528 8,382 8,386 9,582 


Pending, end of year .. 18,301 16,035 21,233 20,469 18,080 12,474 











Until October 10, 1933 (the effective date of the Presi- 
dent’s order of June 10, 1933, as extended), the civil divi- 
sion of the General Counsel’s office at the request of the 
Department of Justice and the various United States at- 
torneys had assisted the latter in the handling and trial 
of all civil internal revenue cases arising in the Federal 
district courts, the United States Court of Claims, the 
Supreme Court of the District of Columbia, and had as- 
sisted in the preparation of briefs and arguments in the 
circuit courts of appeals. Since that date the Depart- 
ment of Justice has gradually taken over the trial of cases, 
arising under the internal revenue acts, in the Federal 
district courts and the preparation of briefs and argu- 
ments in the circuit courts of appeals. 

The work of-the civil division during the remainder of 
the fiscal year consisted in preparing for the Department 
of Justice statements of fact in suits brought by tax- 
payers to recover taxes, with a reference to applicable 
sections of the revenue acts, the regulations, and the de- 
cisions of the courts; assembling evidence and obtaining 
witnesses; assisting at trials in cases in the Court of 
Claims; preparing recommendations for or against suits 
by the Government and the preparation of statements 
similar to those above mentioned in all actions to be 
brought by the United States; holding conferences with 
taxpayers’ attorneys and attorneys in the Department of 
Justice; making recommendations to the Department of 
Justice on all offers of settlement and compromise in suits 
brought either by or against the Government or col- 
lectors in the Federal courts; making recommendations 
to the Department of Justice for or against appeals from 
adverse judgments of the district courts and for or against 
application for writs of certiorari in cases of adverse judg- 
ments rendered by the circuit courts of appeals and the 
Court of Claims. 

The civil division also handles all claims for taxes filed 
in bankruptcy and receiverships and all liens for taxes 
involved in mortgage foreclosure cases pending in Fed- 
eral and State courts. 


CIVIL CASES PENDING AT THE BEGINNING AND END OF 
THE FISCAL YEAR 19341 











Pending Pending 

July 1, 1933 July 1, 1934 
For suit by the United States................ 212 205 
Pending in district courts.............. re 1,877 
ee ee rn ee 1,072 1,210 
Pending in circuit courts of appeals........... 116 125 
Pending in Court of Claims............. 687 576 
Pending in Supreme Court................... 25 5 
Pending in payment of judgment claims....... 149 86 
State court and miscellaneous ................ 49 17 
I eS racer aie fon eaters ihe el ie simcg le, ee 4,101 


_1 Excludes bankruptcy, receivership, insolvency, compromise, and 
liquor cases. 


Technical Staff 


The settlement of tax cases, conducted for many years 
by an independent agency attached to the Commissioner’s 
office, was placed on a new basis within the past fiscal 
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year. From July 1, 1933, to November 15, 1933, this im- 
portant work was carried on by the Special Advisory Com- 
mittee. By an order dated November 7, 1933, the Technical 
Staff was created and began functioning as of November 
16, 1933 (Mim. 4100, C. B. XII-2, 496). 

The primary object of reorganization was to afford to 
the public a more direct and expeditious procedure for 
the settlement of its tax disputes. This was in accord 
with the administration’s program for remedying defects 
in the procedure of assessing additional taxes. Under the 
procedure of the staff, the senior technical advisor, under 
whose supervision a basis of settlement is reached in a 
particular case, is responsible and reports directly to the 
Commissioner of Internal Revenue. 

The Technical Staff has had assigned to it for com- 
plete review for the Commissioner all final closing agree- 
ments under section 606, Revenue Act of 1928, requiring 
the signature of the taxpayer and the Commissioner and 
the approval of the Secretary or the Under Secretary of 
the Treasury. In the performance of this function the 
case is reviewed by the staff from the filing of the return 
on through to the tax determination, and is an independent 
review in behalf of the Commissioner. Also, there has 
been assigned to the Technical Staff the task of investi- 
gating, considering, and making recommendations in re- 
spect of all offers in compromise of income taxes, excepting 
those cases involving fraud, those in litigation (not in- 
cluding appealed cases before the United States Board 
of Tax Appeals), and those coming under the jurisdiction 
and supervision of Federal or State courts. 

Further, there has been assigned to the Technical Staff 
the complete review in behalf of the Commissioner of 
all requests for extensions of time within which to pay 
(1) original income, profits, estate, and gift taxes, the 
granting of which requires the act of the Commissioner 
alone; and (2) deficiencies in such taxes, the granting of 
which requires the act of the Commissioner and the ap- 
proval of the Secretary of the Treasury. 

The basis upon which the statistical data of the Special 
Advisory Committee and of the Technical Staff are kept 
is substantially the same, but with important variations. 
Each organization used the deficiency as asserted in the 
statutory notice as the basis of comparison. The com- ° 
mittee included in the asserted deficiency the amount im- 
puted in each transferee letter regardless of duplications, 
the staff eliminates these transferee duplications. The 
committee also reduced its agreed settlement figures in 
estate-tax cases by the enforced statutory credit recog- 
nized by the committee; the staff does not, but shows as 
a footnote the amounts of such credits. 

On July 1, 1933, the Special Advisory Committee had 
on hand 7,652 dockets pending before the Board, involv- 
ing 9,219 tax years; from July 1 to November 15, 1933, 
it received 1,929 Board dockets and settled by agreement 
1,410 dockets; recommended for defense 919 dockets; and 
returned 1,277 dockets to the General Counsel with no 
action taken. On November 15, 1933, the committee had 
on hand 5,970 Board dockets, involving 7,141 tax years, 
together with some miscellaneous work and cases in the 
so-called “60-day status.” These cases were all taken 
over by the Technical Staff on November 16, 1933, and 
constitute its opening inventory. From November 16, 
1933, to June 30, 1934, the staff received 2,777 Board 
dockets and settled, by agreement, 2,135 dockets; recom- 
mended for defense 1,274 and returned 1,406 dockets to 
the Assistant General Counsel with no action taken. On 
June 30, 1934, the Technical Staff had on hand 3,770 Board 
dockets, involving 4,720 tax years, with a small volume 
of miscellaneous and 60-day status cases. 

The Special Advisory Committee closed by agreement 
1,410 dockets, involving asserted deficiencies of $37,352,377.57 ; 
the agreed settlement deficiencies aggregated $7,680,868.25, 
or a percentage of 21. The enforced statutory estate tax 
credit, allowed by the committee, was used to reduce the 
agreed settlement deficiencies. The Technical Staff closed 
by agreement 2,135 dockets, involving asserted deficiencies 
of $36,755,176.44; the agreed settlement deficiencies aggre- 

gated $20,454,996.51, or a percentage of 56. In the staff’s 
statistics, the enforced statutory estate tax credits are not 
eliminated from the agreed settlement deficiencies; there 
were a total of $1,355,726.58 estate tax credits allowed 
by the staff in the foregoing figures. 
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Owing to the difficulty of presenting in statistical form 
the true situation in estate-tax cases (because of the vary- 
ing effect of the statutory credit provisions), a compila- 
tion of settlement work by the staff was made in Board 
dockets involving income tax only. From November 16, 
1933, to June 30, 1934, ’the staff considered 3,289 income 
tax Board dockets, and settled, by agreement, 2,042, or 
62.09 per cent. In the 2,042 income-tax dockets settled 
the deficiencies asserted in the statutory notice totaled 
$30,404,134.59, and the agreed settlement deficiencies to- 
taled $15,380, 724. 36, or 50.59 per cent. 


The foregoing statistics do not include the results of 
the circuit settlement groups composed of attorneys of 
the office of the former General Counsel and the Assistant 
General Counsel for the Bureau of Internal Revenue and 
of members and field representatives of the Technical 
Staff and the committee. During the 5 months, February 
to June 1934, the staff averaged 19 men per month de- 
voting full time to joint settlement work in connection 
with all Board circuit calendars. 


Personnel of Joint Committee on Internal Revenue 
Taxation 


ITH two exceptions the membership of the 

Joint Committee on Internal Revenue Taxa- 
tion is the same as in the previous Congress. Sena- 
tor Henry W. Keyes (Rep.), N. H., replaces David 
A. Reed, formerly senator from Pennsylvania, and 
Representative Thomas H. Cullen (Dem.), N. Y., 
replaces Heartsill Ragon, formerly representative 
from Arkansas. 


The holdover members of the committee are: Sen- 
ator Pat Harrison (Dem.), Miss.; William H. King 


(Dem.), Utah; Walter F. George (Dem.), Ga.; 





Significant Decisions of the Board 
of Tax Appeals 


Business Expenses.—Corporate taxpayer may not deduct 
ratably for 1925, 1926, and over life of its charter com- 
missions paid on the sale of its stock, on authority of 
Corning Glass Works, 9 B. T. A. 771; aff’d., 37 Fed. (2d) 798; 
certiorari denied, 281 U. S. 742; Simmons Co., 8 B. T. A. 631; 
affd., 33 Fed. (2d) 75; certiorari denied, 280 U. S. 577; Emer- 
son Electric Manufacturing Co., 3 B. T. A. 932; Odorono Co., 
26 B. T. A. 1355.—Alamo Coal Company v. Commissioner, 
Dec. 8830 [CCH]; Docket No. 59309. 


Corporate Distributions.—In James H. Torrens v. Commis- 
stoner and Edwin Wile v. Commissioner, considered together 
(Dec. 8824 [CCH]; Docket Nos. 53778, 54451), it was held— 


(1) Where petitioners created trusts in certain corpo- 
rate stocks standing in their names under an escrow agree- 
ment in which the corporation stipulated to repurchase 
the stock from petitioners, dividends received by petition- 
ers on the stock as well as the proceeds from the sale of a 
block of the stock, constituted income to the beneficiaries 
of the trusts in 1928. 

(2) Where both common and preferred shares are out- 
standing when a dividend is declared upon voting common 
stock and paid in the form of nonvoting cumulative pre- 
ferred shares at par value, such dividend is not a tax free 
stock dividend. Tillotson Manufacturing Co., 27 B. T. A. 
913 followed. 


McMahon dissents from the majority opinion in so far 
as it holds that the preferred stock received by petitioner, 
Wile, as stock dividends in years prior to 1928 on common 
stock owned by him, was taxable income to him at its fair 
market value in the years received, under Tillotson Mfg. 
Co., 27 BTA 913, with an opinion to the effect that the 
instant case and the Tillotson case are distinguishable. 


Corporation Distributions.—(1) Petitioner in 1927 re- 


ceived from the Kimberly-Clark Co. a taxable dividend 
represented by Kotex Co. stock. Petitioner in 1927 was a 
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James Couzens (Rep.), Mich.; and Representatives 
Robert L. Doughton (Dem.), N. C. (chairman) ; 
Samuel B. Hill (Dem.), Wash.; Allen T. Treadway 
(Rep.), Mass.; Isaac Bacharach (Rep.), N. J. B. 
Brown is secretary, and L. H. Parker continues as 
chief of staff. Colin F. Stam, who has been counsel 
to the committee, is retained in the same capacity. 





Ways and Means Committee Membership, 
74th Congress 
INCE tax legislation must originate in the Ways 
and Means Committee, there is more than ordi- 
nary interest in the membership of this important 
committee, which for the 74th Congress is as follows: 


Robert I.. Doughton, (Dem.) N. C., chairman. 


Samuel B. Hill (Dem.), Frank H. Buck (Dem.), 
Wash. Calif. 

Thomas H. Cullen (Dem.), Richard M. Duncan (Dem.), 
WN. ¥. Mo. 

Christopher D. Sullivan Chester Thompson (Dem.), 
(Dem.), N. Y. Il. 

Morgan G. Sanders (Dem.), J. Twing Brooks (Dem.), Pa. 
Tex. John D. Dingell (Dem.), 

John W. McCormack Mich. 
(Dem.), Mass. Allen T. Treadway (Rep.), 

David J. Lewis (Dem.), Md. Mass. 


Fred M. Vinson (Dem.), Ky. Tsaac Bacharach (Rep.), N. J. 

Jere Cooper (Dem.), Tenn. Frank Crowther (Rep.), N. Y. 

John W. Boehne, Jr. (Dem.), Harold Knutson (Rep.), 
Ind. Minn. 


Claude A. Fuller (Dem.), Daniel A. Reed (Rep.), N. Y. 


Ark. Roy O. Woodruff (Rep.), 
Wesley E. Disney (Dem.), Mich. 

Okla. Thomas A. Jenkins (Rep.), 
Arthur P. Lamneck (Dem.), Ohio 

Ohio FE. W. G. Huffman, clerk 


stockholder of the Kimberly-Clark Co., which was the 
owner of nearly all the stock of the Kotex Co., with which 
it was otherwise closely associated. To separate the two 
corporations and to reorganize the Kotex Co. a deposit 
committee was formed to receive part or all of the Kotex 
Co. stock and procure the organization of a new corpora- 
tion which would exchange its stock for the Kotex Co. 
stock. The Kimberly-Clark Co. surrendered to the Kotex 
Co. all the Kotex Co. stock held by the Kimberly-Clark 
Co., and the Kotex Co. therefor, on January 3, 1927, issued 
in the name of the individual Kimberly-Clark Co. stock- 
holders, pro rata, its new certificates of stock, including 
stock of the aggregate value of $58,281.60 to petitioner, 
which certificates were delivered to the deposit committee. 
Thereafter the Kimberly-Clark Co. owned no stock in the 
Kotex Co. The new corporation was formed and its stock 
transferred to the deposit committee for all the stock of the 
Kotex Co. Petitioner received, besides common stock, 336 
shares of the preferred stock of the new corporation, which 
he sold during 1927 for $100 per share. It is held that the 
delivery, on January 3, 1927, of Kotex Co. stock to the 
deposit committee was a constructive delivery to the indi- 
vidual stockholders of the Kimberly-Clark Co. and consti- 
tuted a taxable dividend by the Kimberly-Clark Co. to its 
stockholders. 

(2) The exchange of Kotex Co. stock for the stock of the 
new corporation was a nontaxable transaction, under Sec. 
203(b)(4), Revenue Act of 1926, providing that no gain or 
loss shall be recognized if property is transferred to a 
corporation solely in exchange for its stock and imme- 
diately after the exchange, the transferor is in control of 
the corporation. 

(3) Sale in 1927 by petitioner of 336 shares of stock of 
the new corporation was a taxable transaction.—Charles H. 
Sage v. Commissioner, Dec. 8806 [CCH]; Docket No. 53487. 

Goodrich dissents. 

Earned Income.—In E. Phillips Oppenheim v. Commis- 
sioner (Dec. 8778 [CCH]; Docket No. 70408), it was held 
that sums received in 1928 and 1929 by an author, the 
owner of copyrights, under contracts granting the privi- 
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lege, exclusive within specified territory, of publishing and 
selling his books were not compensation for personal serv- 
ices rendered. Therefore, the earned income credit under 
section 31 of the 1928 Act was not applicable. Following 


are extracts from the opinion: 

On brief, petitioner relies heavily upon the decision in Ingram v. 
Bowers, 47 Fed. (2d) 925; affd., 57 Fed. (2d) 65. So do we, but with 
4 result opposite to that for which petitioner contends. In that case 
the issue required determination of the geographical source of income 
received by Enrico Caruso from the Victor Talking Machine Co., as 
rovalties paid him upon sales of records without the United States, it 
being conceded that the singing by Caruso for the manufacture of the 
records was done in this country. Determination of the source of the 
income required also a determination as to the nature of it; that is, 
whether it was income from the use of property or compensation for 
personal services rendered. The income was held to be_ the latter, 
chiefly because the matrices which caught the songs as Caruso sang 
them and from which the records were made, and the records them- 
selves, were the property of the Victor Co.; and Caruso had no right 
nor interest in them. 

That reasoning is controlling here. Oppenheim owned the copyrights 
to his book. True enough, as counsel points out, the contracts provided 
that the copyrights should be taken by the publishers in the firm name. 
Why that was not done, we are not told; the fact remains that petitioner 
secured and retained them. A copyright—‘“the exclusive privilege of 
printing * * * publishing and vending copies of a literary * * * 
production’”’—embraces a number of privileges the use of which may be 
separately licénsed in order to realize the fullest value of the work. 
One of those rights, ‘“‘the exclusive book rights” in the United States 
and Canada, petitioner granted and assigned to Little, Brown & Co. 
From certain provisions of the contracts we infer that he granted similar 
rights to publishers in England, and, it may be, to publishers in other 
countries as well. 

The terms of the contracts make it clear that Little, Brown & Co. 
owned no interest in petitioner’s intellectual product. The firm did not 
employ Oppenheim to write stories for it, nor did it buy the stories. 
It bought and owned only a license—the right, exclusive within a 
specified territory, to publish in book form, and so sell, the stories 
which petitioner wrote. And for that right the publishers agreed to pay 
Oppenheim an amount to be measured by the book sales. Such pay- 
ments, clearly, are not compensation for personal services actually 
rendered. 


Federal Estate Tax—Status of Property Placed in Trust. 
—Decedent created a trust to continue during the lives 
of himself and his wife. Upon the death of the survivor 
the corpus was to go to the grantor’s children, but the 
grantor retained the power to designate by will a trustee 
to take the corpus and hold it upon such trusts as might 
be specified in the will for the benefit of the children or 
their issue. It is held (Frederick Foster and United States 
Trust Company, Executors, Estate of Albert E. Pillsbury v. 
Commissioner, Dec. 8810 [CCH]; Docket No. 70233) that 
the value of the corpus is to be included in gross estate 
under section 302 (d) of the Revenue Act of 1926. Follow- 
ing is a quotation from the opinion: 

In the instant case, as pointed out above, the grantor could do much 
more; he could not only change the remainder interest of the children 
inter se, but could entirely divest them of any remainder interest. This 
was a power to materially change the enjoyment of the property, and 
as said in Dort v. Helvering, 69 Fed. (2d) 836, if the trust instrument 
“contain a right to change the enjoyment, it is within the terms of 
the act.”” We are of the opinion that the power retained by the 
decedent to change the enjoyment of the property comes within the 
provisions of the statute and the trust property should be included in 
gross estate. See Porter v. Commissioner, 288 U. S. 436; Hoblitzell v. 
United States, 3 Fed. Supp. 331; Bank of New York & Trust Co., 
Administrator, 20 B. T. A. 677; H. T. Cook et al., Executors, 23 


B. T. A. 335: affd., 66 Fed. (2d) 995; Day Kimball et’ al., Administra- 
tors, 29 B. T.'A. 60. 


A dissenting opinion was written by Murdock with which 
Morris, Goodrich, and Leech agree. 


Gifts Inter Vivos—Where thc petitioner, an owner of 
stock, desiring to make a gift to his children, decided to 
sell the stock and give them the proceeds, but in order to 
avoid increasing his tax liability, placed the stock in en- 
velopes and took constructive delivery of same for the 
donees, thereafter selling the stock and placing the pro- 
ceeds to their credit, as he had originally intended, the 
Board held in Adolph Weil v. Commissioner (Dec. * 8829 
[CCH]; Docket No. 69907) that the gift to his children 
was not of stock, but of the proceeds from the sale of the 
stock, and the donor is taxable on the net profit derived 
from its sale. Extracts from the opinion follow: 

The transaction was not handled in the ordinary and usual business 
manner. The testimony does not show that the certificates were en- 
dorsed when transferred to the envelopes. The required stamps were 
not affixed to the certificates at that time, and the petitioner was acting 


in the dual capacity of donor and trustee, or natural guardian to his 
children, 


Under all the circumstances we conclude that what petitioner intended 
to give his children and what he gave them was not the stock itself, 
but the proceeds from the sale of the stock. It follows from this 
conclusion that the determination of the respondent must be approved. 

Black, Van Fossan and Leech dissent. Trammell wrote a 


dissenting opinion with which Arundell agrees. 


Net Loss—Application After Bank Consolidation.—The 
Comptroller of the Currency certified that the petitioner 
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and another national bank had been “consolidated” in 1924 
under the charter and title of the petitioner under the 
National Banking Act, and approved such “consolidation.” 
It is held (The National Bank of the Republic of Chicago v. 
Commissioner, Dec. 8805 [CCH]; Docket No. 47764) that 
the petitioner, which thereafter continued the business, was 
an entity separate from such other national bank and that 
a net loss of such other bank for the year 1924 may not 
be considered in computing the net income of the petitioner 
for the year 1926 under the provisions of section 206(b) 
of the Revenue Act of 1926. Following are extracts from 
the opinion: 


The petitioner is the entity which has continued to carry on the 
business formerly carried on by itself and also that formerly carried on 
by the National City Bank of Chicago in 1924, after the consolidation 
of the two companies in 1924 under an act of Congress entitled ‘““An Act 
to Provide for the Consolidation of National Banking Associations.” 
40 Stat. 1043, 1044, approved Nov. 7, 1918. The Board has had this 
statute under consideration in several proceedings, including National 
Bank of Commerce, 19 B. T. A. 1080, where it is set forth fully. 

The petitioner cites us the amendment to the National Banking Act 
passed by Congress on June 16, 1933, 48 Stat. 190, which contains, 
among other provisions, the following: 

«* * * Upon such a consolidation, or upon a consolidation of 
two or more national banking associations, under section 33 of this 
title, the corporate existence of each of the constituent banks and 
national banking associations participating in such consolidation 
shall be merged into and continued in the consolidated national 
banking association and the consolidated association shall be deemed 
to be the same corporation as each of the constituent institutions. 

It is the petitioner’s contention that this indicates an intention of 
Congress to clarify the purpose and intent of the law in view of the 
possible conflicting opinions as to the effect of a “merger” as distin- 
guished from a “consolidation” under the state laws. Petitioner further 
states that this shows that it was never the intention of Congress that 
the resulting corporation under a consolidation under the National Bank- 
ing Act should be considered as a new entity. We cannot agree with 
this contention. On the contrary it would seem to us that the amend- 
ment was made for the reason that such an amendment was necessary 
to change the existing law. What effect this provision might have upon 
a consolidation or merger occurring after its enactment we find it un- 
necessary to here determine. In our opinion it has no effect whatever 
upon the instant proceeding, since by its terms it does not purport to 
be retroactive. 


Trammell dissents without written opinion. 


Reorganization.—In the cases of Alfred R. L. Dohme v. 
Commissioner, Edward C. True v. Commissioner, and Frank 
C. Starr v. Commissioner, considered together (Dec. 8801 
[CCH]; Docket Nos. 68159, 68501, 69259), it was held that 
acquisition by one corporation (in 1929) of all of the assets 
of another does not constitute a statutory reorganization, 
unless the acquisition is a true merger or consolidation or 
partakes of the nature of a merger or consolidation. The 
opinion Says in part: 

Most of the assets of the old corporation were transferred to a new 
corporation. ‘The transfer was not made in order to combine the busi- 
nesses and franchises of two corporations, but was made in order to 
allow the original stockholders to take out a portion of their investment 
in cash and to prepare to let in new interests sufficient to expand the 
single business involved. ‘The transaction, to the extent at least of the 
cash involved, partook of the nature of a sale. But, a more important 
circumstance is that there was no combination. Prior to the transfer 
there was no group of separate corporations having separate businesses 
and separate assets which could have been combined. Before anything 
was done there was but one corporation and but one business. Neither 
the franchise nor the business of this corporation was combined with 
the franchise or business of any other corporation. Just at the time 
of the transfer, and for the purpose before mentioned, a new corporation 
was organized, but this new corporation had no business of its own 
which could be combined with that of any other corporation. It simply 
acquired the business of the old corporation. It had a franchise separate 
from that of the old corporation, but even this was not combined with 
that of the old corporation. Both corporations continued to exist after 
the transfer, each with its own franchise separate from that of the other, 
and the retention by the old corporation of its franchise was an integral 
part of the plan. There was some continuity of interest, that is, the 
stockholders of the old corporation did not lose all interest in the prop- 
erties transferred. ‘The petitioners argue that the extent or degree of 
interest retained is immaterial because the scheme of the statute is to 
tax the gain to the extent of the cash, or property other than stock of 
the new company received. See contra, Warner Co., 26 B. T. A. 1225. 
But in this case even the interest of stockholders after the transfer is not 
like the corresponding interest in the case of a consolidation or merger. 
These stockholders of the old corporation gave up a part of the complete 
interest which they had had in the business and assets of the old cor- 
poration. But they did not give it for a partial interest in the combined 
assets of a new corporation, including assets and businesses of other 
combining corporations; instead, they gave it up for cash and for a 
fractional interest in the same assets and the same business which had 
formerly belonged to their old corporation. The new corporation was to 
acquire additional cash through the issuance of its stock to new stock- 
holders, but this fact would not help to develop a resemblance between 
this transaction and a merger or a consolidation. Thus it appears that 
this transaction was not in general like a merger or consolidation. 
Although it had some features which a merger or a consolidation might 
also have, still it had ‘tno real semblance to a merger or consolidation” 
and did not sufficiently “partake of the nature of a merger or con- 
solidation”’ to bring it within the statutory definition of a reorganization. 
Pinellas Ice & Cold Storage Co., [287 U. S. 462]. 


Adams, Arundell, Black, Leech, and Matthews dissent. 
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Taxable Income.—Portion of amount paid petitioner by 
lessee in settlement of lessee’s obligation to restore prop- 
erty to its original condition upon termination of lease, 
not spent by petitioner for restoration purposes, was tax- 
able in 1930 where cgst of completing restoration not 
shown.—Washington Fireproof Building Company v. Com- 
missioner, Dec. 8816 [CCH]; Docket No. 70306. 


Murdock concurs in the result but not with the reasoning, 
with an opinion to the effect that where money is paid in 
lieu of replacing parts of a building there may or may not 
be a realization of income to the recipient, because the 
amount agreed upon as the payment may or may not 
equal the value of the replacements paid for. That is a 
question of value which the agreement of the parties does 
not settle except as between themselves, so that the tax 
question is how much of the settlement is income—exceeds 
the value of the replacements—and not the question of 
what was done with the money paid. Smith, Morris, Mat- 
thews, Goodrich, and Leech agree with the above. 


Taxable Income—Option by President of a Corporation 
to Purchase Stock of Corporation at a Bargain.—In Irving 
D. Rossheim v. Commissioner, Dec. 8825 [CCH]; Docket 
No. 57503, where the issue involved an option obtained 
by the petitioner, as president of a corporation, to pur- 
chase stock of the corporation at less than tne market 
price, it was held that upon the purchase of the stock the 
difference between cost and market value represented addi- 
tional compensation. The opinion says, in part: 


* * * Here the consideration moving from petitioner to the corpora- 
tion was services. It seems to us that the members of the board of 
directors and stockholders considered the petitioner a valuable employee 
and were anxious to retain his services, especially at a time when 
friction arose among them. This is obvious from the fact that he was 
chosen as president in January 1928 by the opposing factions. Further- 
more, the petitioner had been actively engaged in the business of the 
company for many years. 

Taxation is a practical matter and we must look to the substance 
rather than the form. Business men acting as directors and officers of 
corporations ordinarily do not give away the funds in corporate treasuries 
without adequate consideration. We are well satisfied that the petitioner 
would not have been given the option in question if he were not presi- 
dent of the corporation, under all the facts and circumstances as shown 
by the proof. The mere fact that the provisions of the option were 
not woven into a formal contract of employment is not sufficient to 
establish that the contention of the respondent in this respect is unsound. 
In our view this proceeding is controlled by the underlying principles of 
Albert Russel Erskine, te [26 BTA 147], and Omaha National Bank 
et al., Executors, 29 B A. 817, notwithstanding that there are some 
differences in the facts and circumstances and more particularly that 
there were more formal contracts in those cases. We are impressed 
by the failure of the petitioner to show that the difference between the 
cost to him and market value of the stock was not taken as * Gente 
by the Stanley Co. in 1928. Cf. Haskell & Barker Car Co., 9 B. 

1087, and Commercial Investment Trust Corporation, 28 B. ne A. 143. 


In a dissenting opinion, Smith concludes as follows: 


I can not see that the principle applied by the Board in Albert Russel 
Erskine, 26 B. T. A. 147, is applicable here. To my mind that case 
is clearly distinguishable from the present one. The facts in this oy 
are substantially those which obtained in D. C. Bothwell, 27 B. T. A. 
1351, in which we held that where the optionee sold *his stock the 
basis for computing his gain was the purchase price for the shares. I 
am also of the opinion that the Board’s decision in this case is con- 
trary to Rose v. Trust Co. of Georgia, 28 Fed. (2d) 767; Taplin v. 
Commissioner, 41 Fed. (2d) 454; Durkee v. Welch, 49 Fed. (2d) 339; and 
Commissioner v. Van Vorst, 59 Fed. (2d) 677. 


Trust Income—Taxability—In Carl B. Tuttle v. Com- 
missioner, Dec. 8813 [CCH], Docket No. 70558, the Board 
held that income received by beneficiary, petitioner’s di- 
vorced wife, under a trust established by petitioner during 
pendency of divorce proceedings and intended as a settle- 
ment between the parties of property rights arising from 
marriage, is not to be included in petitioner’s income for 
1930. According to the opinion the facts are similar to 


those which obtained in James H. Hyde, 31 BTA 256, where 
the opinion says: 


We think that no question can be raised but that a husband may 
make a valid gift of property to his wife and that thereafter the income 
from the donated property is the taxable income of the wife and not of 
the husband. We likewise think that it is plain that where a husband 
in good faith and not for the purpose of avoiding taxes creates a trust, 
the income from the trust fund to be paid currently to the wife, and the 
husband does not retain a power of revocation, the husband is not 
taxable upon income paid to the wife. We can not see how the rule is 
any different where the husband creates a trust fund for the benefit 
of his divorced wife. Nor do we think it makes any difference that the 
divorced wife in the proceedings at bar relinquished all claims for 
alimony, dower rights, maintenance, and support in connection with the 
creation of the trust fund. See Reginald Brooks, [Dec. 8676], 31 
B. T. A. 70. She did not thereby acquire the right to receive the 
income from the fund by purchase for a valuable | consideration. Hel- 
vering v. Butterworth, supra [290 U. S. 365]. * 


In a dissenting opinion, with which Adams agrees, Van 
Fossan says: 
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I am unable to agree with the majority of the Board in this case. In 
my judgment the conclusion announced is contrary to well reasoned au. 
thority, Douglas v.. Willcuts, supra, [CCA-8, Sept. 10, 1934] and is an 
open invitation to income tax evasion. This case and the recent Board 
cases on which it is based point the way by which taxpayers may by 
indirection accomplish that which can not be done directly, i. e., the 
deduction of items of expense not recognized or permitted by the 


governing statute. 

Valuation of Corporate Stock.—Evidence of rejected of- 
fers for stock, sales of a large block to underwriting bank- 
ers, values stated in corporate resolutions, and understandings 
between recipients of the shares and underwriters that 
they would be withheld from the market for a time, were 
insufficient to establish a preponderance of proof in favor 
of a value of common stock at a lower figure than that 
determined by the Commissioner on the basis of actual 
sales on exchanges made over a considerable period, at 
uniform prices and in considerable quantities.—Alfred R. L. 
Dohme v. Commissioner; Edward C. True v. Commissioner: 
and Frank C. Starr v. Commissioner. Dec. 8801 [CCH]: 
Docket Nos. 68159, 68501, 69259. 


Taxation of Corporations Used to Avoid 
Taxes Upon Stockholders 


(Continued from page 26) 


In the Williams Investment Co. case, supra, Judge 
Littleton voicing the majority opinion of the United 
States Court of Claims, said: 


The section does not make the accumulation of surplus 
an absolute test for classification, but merely a prima facie 
classification. It does not tax all corporations which ac- 
cumulate a surplus, but classifies those as subject to the tax 
who make such accumulation for the purpose of preventing 
the imposition of the surtax on their stockholders, leaving 
each corporation free to establish as a fact, if such be the 
fact that the accumulation was for the needs of the busi- 
ness. The presumption is not conclusive." (Italics supplied.) 


Indeed, even if the three-fold presumption written 
into subdivision (b) of Section 102 had been entirely 
omitted, it would scarcely make any real difference 
in the legal effect of the statute. For its omission 
would be filled by another rebuttable presumption 
obtaining in tax cases that the assessment of internal 
revenue taxes is deemed to be prima facie correct and 
to have been made within the authority of the tax 
officials.** Save for three exceptions,®® the general 
rule is that the burden is on the taxpayer to prove, 
by a fair preponderance of the evidence, the facts 
which establish the invalidity of the tax or that the 
tax collected is not legally due in whole or in part. 
Nor would it appear that Section 102 comes within 
the exception to the general ane as regards fraud 


373 Fed. Supp. 233. 

38 342 C. C. H. 2357; Bickford: Court Practice in Federal Tax at ® 
p. 151; Klein: Federal Income Taxation (1929), p. 399; Hamel: U. 
Board of Tax Appeals Practice and Evidence, » bP. 146- 147; U.. S. 
Rindskopf, 105 U. S. 418; Bernheim Distillery Co. v. Mayer, 268 Fed. 
629; Wilson v. Eisner, 282 Fed. 38; Lincoln Chemical Co. v. Edwards, 
272 Fed. 142, aff'd in 289 Fed. 458; Schafer v. Craft, 144 Fed. 907; 
Germantown Trust Co., 280 Fed. 25; "Hampton & Langley Field Ry. Co. 
v. Noel, 300 Fed. 438, published as T. D. 3619, III-2 C. B. 134; Rule 30 
of the Rules of Practice of U. S. Board of Tax Appeals ; Appeal of 
Eimer & Amend, 2 B. T. A. 603; Falck et al., 26 B. T. A. 1359; for 
further cases in support of the presumption Stated in the text, "vide 
Klein ; og Cumulative Supplement to Federal Income Taxation, 
) 711- 13 
PP so Although the general rule is as stated in the text, that the burden 
of proof is upon the taxpayer asserting the incorrectness or invalidity 
of the Commissioner’s assessment, there are three recognized exceptions 
which place the burden of proof upon the Commissioner, viz. (1) Cases 
where the Commissioner sets up new matter in his answer in avoidance 
of the petitioner’s allegations (Rule 30 of U. S. Board of Tax Appeals); 
(2) Cases involving the issue of “fraud with intent to evade tax” 
(Revenue Act of es Section 601; Budd v. Com’r, 43 Fed. (2d) 509, 
reversing 12 B. T. A. 490); (3) Cases where a deficiency is asserted 
against transferee of assets. (Section 912 of Revenue Act of 1924, as 
added by Section 602 of 1928 Act, which has not been repealed by later 
Acts). For general discussion of the foregoing exceptions and citation 
of supporting authorities, see Klein: Federal Income Taxation (1929), 
pp. 1401-1402, and Klein: 1933 Cumulative Supplement to Federal In- 
come Taxation, pp. 714-715. 
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cases, where the burden of proof in respect to the 
issue of fraud is upon the Commissioner, for the 
gravamen of the statute, ever since the Revenue Act 
of 1918, is no longer the “fraudulent purpose” to 
evade the imposition of surtaxes but merely the 
“purpose to escape such tax.’’*° In the Williams In- 
vestment Co. case, supra, Judge Green, in a separate 
concurring opinion, said regarding subdivision (b) 
of Section 220 of the Revenue Acts of 1924 and 1926, 
which is identical with subdivision (b) of Section 102 
of the present Act: 


* * * It is entirely unnecessary, for the Commissioner 


might, if he saw fit, without this provision in the statute 
use the facts stated therein as the basis for making an assess- 
ment against the plaintiff or any other matter which came 
into his mind and which appeared to him to be sufficient 
for making an assessment against the -plaintiff on the 
ground that its purpose was to escape the surtax. But such 
an assessment either with or without the provision in con- 
troversy would not conclude the plaintiff. It had the right 
to present either before the Commissioner or in any other 
court to which it saw fit to appeal, any evidence that it could 
furnish to show that in fact there was no purpose to evade 
the surtax, and thereby overcome the presumption created 
by the statute. The case would then stand for a finding 
of fact upon what evidence was before the court bearing 
upon the question of whether there was an intent or pur- 
pose to evade the surtax." 


After the Government has made out a prima facic 
case by showing the taxpayer’s status as a mere 
holding or investment company or an unreasonable 
accumulation of surplus, that is not conclusive of 
the basic issue in the case whether the actual purpose 
of those in control of the corporation was the avoid- 
ance of surtaxes upon stockholders. The statutory 
presumption of improper purpose may be overcome 
by evidence tending to show the taxpayer’s absti- 
nence from such purpose or by positive evidence es- 
tablishing that the earnings of the corporation were 
accumulated for legitimate business objects. 


Article 542 of Regulations 77, issued under the 
Revenue Act of 1932, provided that “The statutory 
presumption that a mere holding or investment com- 
pany is subject to the additional tax imposed by 
Section 104 may be overcome if the corporation can 
show, either by reason of the fact that it distributed 
a large portion of its earnings for the year in ques- 
tion, or that its stock was held not by members of a 
family or of a small group but by a large number of 
persons and in comparatively small blocks, or by 
other evidence, that it was not availed of for the 
purpose of preventing the imposition of the surtax 
upon its shareholders.’*? The foregoing indicated 
the intent of the Treasury to enforce the statute 


The Revenue Acts of 1913, 1916, and 1917 used the oxpressions 
iformed or fraudulently availed of for the purpose and 
* fraudulent purpose to escape such tax.’ Commencing with 
Section 220 of the Revenue Act of 1918, all subsequent Acts have 
omitted the “fraudulent” characterization of the use or purpose of the 
corporations subject to the provisions of the statute in point. 
13 Fed. Supp. pp. 236-237. 
“The same provision was contained in Article 352 of Regulations 65 


(1924 Act) and 69 (1926 Act) and in Article 542 of Regulations 74 
(1928 Act). 








BACK ISSUES OF MAGAZINE WANTED 


To complete the second volume, Miss Annette Zink 
Davis, law librarian of the University of Kentucky, Lex- 
ing aton, Ky., is anxious to secure issues of The National 
Income Tax Magazine for February, March, July, September. 
and November of the year 1924. Anyone having any of 


those copies and who is willing to dispose of them please 
notify Miss Davis. 
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“ce 


against “close” or “family” corporations, and not 
against holding or investment companies whose 
stocks were widely held, many of which exist for 
the purpose of convenient financing and other legiti- 
mate objects.** However, T. D. 4470, issued Sep- 
tember 6, 1934 and amending the article quoted, 
omitted the diffusion of stock ownership and the 
distribution of a large portion of the annual earnings 
as indicia of a forbearance from the purpose prohib- 
ited by the statute. In fact, T. D. 4470 now declares 
that “the mere fact that it( i. e., the corporation) dis- 
tributed a large portion of its earnings for the year 
in question is not sufficient to overcome the pre- 
sumption.” It is questionable, however, that the 
courts will accept this rather narrow view and not 
accord proper weight to the facts mentioned as evi- 
dencing a lack of intent to prevent the imposition 
of surtaxes upon stockholders. When the amount 
of surtaxes avoided by the withholding of dividends 
is slight, it would strain the bounds of reason to 
assume that the corporate policy of accumulating 
gains and profits was induced by the purpose pro- 
scribed by the statute. In such a case, the disposi- 
tion to impute the improper purpose to the 
corporation or its controlling stockholders should be 
applied with the utmost caution, especially in view of 





#® In connection with the statutory definition of personal holding com- 
panies, finally embodied in Section 351 of the Revenue Act of 1934, the 
Secretary of the Treasury criticized the proposed legislation, inter alia, 
because ‘“‘the proposed provision would seem improperly to include 
within its scope certain ey organized corporations, such as 
corporations formed by the beneficiaries of an estate to facilitate the 
sale and distribution of its assets.’”’ (See statement of the Acting 
Secretary of the Treasury regarding the Preliminary Report of a 
Subcommittee of the Committee on Ways and Means.) 
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the extreme penalty that the statute inflicts. Cer- 
tainly, if by reason of personal deductions or losses 
sufficient to offset any dividends declared, it be 
shown that the stockholders would have no surtaxes 
to pay even if the corporation were to distribute its 
surplus, that should completely negative the statu- 
tory presumption that the purpose in accumulating 
the surplus was to evade surtaxes. Conceivably, evi- 
dence of good faith and honest error of judgment as 
to the reasonableness of the amount of the accumula- 
tion should exonerate the taxpayer from the statu- 
tory presumption that in accumulating the surplus, 
it was actuated by the improper purpose. 

The presumptive purpose arising from the allega- 
tion of unreasonable accumulation of surplus will of 
course be destroyed by evidence establishing the rea- 
sonableness of the accumulation. The Treasury reg- 
ulations set forth a number of criteria for determining 
what is a reasonable accumulation of gains and 
profits for the needs of the business which are con- 
sidered in the next section of this article. 

In searching for the improper purpose, the Com- 
missioner is not restricted merely to the facts set 
forth in subdivision (b) of Section 102 which are 
presumptive of such purpose. In the United Busi- 
ness Corporation case, the Board of Tax Appeals 
held: “Although the statute provides that certain 
facts shall be prima facie evidence of the purpose, 
the same purpose may appear from other facts.’ 
In affirming the Board decision, the Circuit Court of 
Appeals for the Second Circuit said: 

* * * Ordinarily, it will indeed be difficult to prove 
the forbidden purpose, unless the accumulations are too 
large for the fair needs of the business. But it may not be 
impossible to do so, even though the profits arise out of 
normal business, as they did not here. The management 
may for example be shown to have always been sanguine, 
and to have withheld small reserves, though prudence justi- 
fied more. A sudden change of policy, coincident with 
large increases in the surtax rates, might in the situation 
betray a purpose to accumulate against a season more 
propitious for distribution. Or the officers might unguard- 
edly disclose a scheme to avoid surtaxes, though the other 
evidence was not enough. * * ** 

To sustain the burden of proof that the corpora- 
tion was not formed or availed of for the purpose of 
avoiding surtaxes on stockholders, the taxpayer will 
largely have to rely on circumstantial evidence. The 
declarations of the persons in control of the corpora- 
tion as regards the purity of their motives in accu- 
mulating the corporate earnings, being self-serving 
in character, will not carry great weight with the 
court unless substantiated by surrounding circum- 
stances.4® In William C. De Mille Productions, Inc. v. 
Com’r, 30 B. T. A. 826 (decided May 31, 1934) it was 
said: 

In this case, it is necessary to peer into the mind of the 
taxpayer to determine its intent. In this process the decla- 
ration of the owning stockholder is important, but it is 
neither conclusive in its character nor exclusive of other 


evidence. In our search for corroboration or negation of 
the declarations, we may properly consider all other perti- 





4419 B. T. As 828; Ibid., p. 830. The same doctrine is suggested in 
the concurring opinion of Judge Green, in the Williams Investment Co. 
case, supra,—see quotation at page 47 ante. 

#62 F. (2d) 755. 

In Williams Investment Co. v. U. S., 3 Fed. Supp. 237, the Court 
said: “It is true that mere testimony of the party most concerned 
that he had no purpose or intent to evade the tax might not weigh very 
heavily with the court for the reason that the circumstances of the 
case might, as we have found, directly show the contrary. But every- 
thing that could possibly exist in the circumstances in favor of the 
plaintiff, it was at liberty to present to the court.” 
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nent facts, the attendant circumstances and the normal 
inferences to be drawn therefrom. In short, though intent 
is a state of mind, it is nevertheless a fact to be proven and 
found as are other facts. 


(Part II of this article will appear in the next issue.) 





Shall We Simplify and Preserve the Federal 
Income Tax? 
(Continued from page 8) 

pect many. Whenever they appear, an effort is made 
by the Government to remove them and to secure a 
definite abstract rule upon every question involved. 
The nature of the rule determined is strongly in- 
fluenced by the fact that on one side of every income 
tax controversy, we have the same party with one 
chief point of view which, if successfully maintained 
on many occasions, finds an equally narrow view- 
point on the part of the taxpayer. This contraction 
of the scope of thought and inquiry more emphatically 
existing in connection with tax problems, is further 
fostered by concentrating most of the decisions of 
precedent and judicial law making in the Board of 
Tax Appeals, the chief clearing house for congre- 
gating the solutions behind one philosophy of con- 
struction and application. 

For these reasons we are in need of a board of re- 
view, adjustment, and settlement with the power to 
function in a reasonable and just manner without 
being required to be a body of judicial law makers. 





Court Decisions 


Assignment of Income by Husband to Wife—Tax Lia- 
bility——An agreement in 1924 (supplemented by later agree- 
ments) by the petitioner to pay his wife a sum of money 
in full settlement of property rights arising out of the 
marriage relation, providing for payment in part out of the 
petitioner’s share, as beneficiary, of future income of an 
estate, is held not to constitute an assignment of part of 
the petitioner’s right to the income, but a mere agreement 
to pay out of income which first became income of the 
petitioner; and amounts paid by the trustees to his wife, 
pursuant to the agreement, were properly included in the 
income of the petitioner for 1927.—U. S. Circuit Court of 
Appeals for the District of Columbia in James McDonald 
Vv. a T. Helvering, Commissioner of Internal Revenue. No. 
6227. 

Decision of Board of Tax Appeals, 28 BTA 1233, affirmed. 

Consolidated Returns.—Parent fire insurance company 
and its subsidiary, not an insurance company, may not 
together file consolidated income-tax returns for 1927 and 
1928 even though, as to the taxes for 1928, there was an 
approach to similarity in assessment of their incomes and 
though the rates were the same.—u. S. Circuit Court of 
Appeals, Second Circuit, in American Exchange Securities 
Corporation and Herbert M. Brune, Jr., as Receiver for Amer- 
ican Exchange Securities Corporation, v. Guy T. Helvering, 
Commissioner of Internal Revenue. Guardian-New York Se- 
curities Corporation, and Hebert M. Brune, Jr., as Receiver 
for Guardian-New York Securities Corporation v. Guy T 
Helvering, Commissioner of Internal Revenue. 

Decision of the Board of Tax Appeals, 29 BTA 41, affirmed. 


Deductions from Gross Income by a Corporation.—Pay- 
ments made by corporation to settle obligations of its 
president and a predecessor partnership and corporation, 
in order to support its own credit, were not deductible, 
there being no legal liability for the making of such pay- 
ments. Nor did such payments give rise to deductible 
losses under Section 23 (f) of the 1928 Act.—U. S. Circuit 
Court of Appeals, Tenth Circuit, in The Sam P. Wallingford 
Grain Corporation v. Commissioner of Internal Revenue. 
No. 1065. Sept. term, 1934. 

Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 
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Depletion of Timber.—Where actual value on March 1, 
1913, is used to determine capital investment for the pur- 


pose of timber depletion deductions (here, for 1927 to 1929), 


the unit of value must remain the same even though sub- 
sequent to the basic date it is found that the timber reserve 
is greater than at first determined, thus necessitating an 
increase in the figure to be assigned for the value on March 
1, 1913. The Commissioner’s contention that he should 
revise the unit value, or the value per thousand feet of 
timber, is held to be without merit, inasmuch as the dis- 
crepancy in recoverable reserves on March 1, 1913, con- 
stituted gross error, on the facts.—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Rust-Owen Lumber Company v. 
Commissioner of Internal Revenue. No. 5263. October term 
and session, 1934. 

Decision of Board of Tax Appeals, 29 BTA 922, reversed. 


Dividends—Tax Liability Where Claim to Dividends 
Upon Stock Owned by a Trust Is Relinquished by a Bene- 
ficiary.—Relinquishment of claim to dividends upon stock 
owned by a trust by a beneficiary entitled to receive the 
net income of the trust does not constitute such an assign- 
ment as will relieve the assignor from tax thereon (in 
1926). ‘We search this record in vain for an assignment 
in praesenti, and find only a release of income that might or 
might not be earned in the future. Such an arrangement 
could not relieve the petitioner of the tax.”—U. S. Circuit 
Court of Appeals, Sixth Circuit, in Edith R. Wood v. Com- 
missioner of Internal Revenue. No. 6534. 

Decision of Board of Tax Appeals, 27 BTA 1308, affirmed. 


Dues and Intiation Fees Taxes.—Dues and initiation fees 
taxes.—On facts showing that gymnasium facilities were 
only incidental and not material to the purposes or exist- 
ence of a lunch club, or to its prosperity, the fact that 
some such facilities were available did not make the dues 
and fees of the membership taxable for the years 1924-1928, 
especially when such facilities were used by only a com- 
paratively few members. 

Refund of taxes paid by check in 1924 was barred by the 
statute of limitations in 1928 since the date of delivery of 
the checks to the Collector and not the subsequent date 
on which they were cleared was the date of payment of the 
taxes, starting the running of the statute—U. S. Court of 
Claims in Whitehall Lunch Club, a Corporation, v. The United 
States. No. M-394. 








Initiation fees and dues of Bunker Hill Country Club 
(Niles, Illinois) for the period April 1, 1927, to November 
30, 1930, were subject to tax. “It was in fact an exclusive 
club or organization * * ¥*, The fact that the playing 
members seldom or never exercised all of their rights or 
privileges is immaterial. * * * The fact that they had 
no property rights in connection with the corporation does 
not affect the question now before us * * * the sporting 
features connected with the ‘club’ were not merely inci- 
dental but were absolutely essential to the existence of the 
club, * * *”—U. S. Court of Claims in Bunker Hill 
Country Club, a Corporation, v. The United States. No. 42005. 








Greens fees paid by plaintiff to the Charlotte Country 
Club, as a member thereof, for the use of its golf course 
during 1929 to 1932, were not taxable under Section 413 
of the Revenue Act of 1928, since they were not dues or 
assessments, but were merely charges imposed upon mem- 
bers choosing to use the golf course.—U. S. District Court, 
West. Dist. of No. Carolina, in William H. Williamsan, Jr., 
v. The United States of America. 


Expenses of Guardianship of Deceased Incompetent.— 
Deduction of guardians’ expenses as to incompetent’s prop- 
erty is allowed although not paid until after incompetent’s 
death. Decedent was adjudicated insane in August, 1929, 
and died in November, 1929. Expenses, amounting to 
$51,137.18, were incurred by the guardians in managing 
the property but were not paid until after her death. The 
decedent’s books were kept on a cash basis. It is held that 
the expenses were deductible from the income received 
by the guardians during the lifetime of the decedent. 
“When the guardianship terminated on the death of the 
testatrix the expenses here involved had already been in- 
curred and in legal effect were paid at that time * * * the 
incompetent is forced into doing business by the Common- 
wealth, and as a result the ordinary and necessary expenses 
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of carrying out the guardianship are deductible.” Dis- 
senting opinion filed by Circuit Judge Thompson.—u. S. 
Circuit Court of Appeals, Third Circuit, in Commissioner 
of Internal Revenue v. William S. Linderman, Sole Executor 


of the Last Will of Mary M. Bindley, Deceased. No. 5302. 
March term, 1934. 


Expense of Selling Preferred Stock—Treatment for In- 
come Tax Purposes.—Commissions paid in 1926 and 1927 
by a corporation to a broker for its preferred stock were 
capital expenditures, equivalent for income tax purposes 
to the sale of stock at a discount, not subject to amortiza- 
tion. Hersey Mfg. Co. v. Commissioner of Internal Revenue, 
40 Fed. (2d) 298. Doctrine declared in the case of Simmons 
Co. v. Commissioner of Internal Revenue, 33 Fed. (2d) 75, 
and Corning Glass Works Co. v. Lucas, 37 Fed. (2d) 798 
(certiorari denied, 281 U. S. 742), followed.—U. S. Circuit 
Court of Appeals, Tenth Circuit, in Barbour Coal Company 
v. Commissioner of Internal Revenue. No. 1116. September 
term, 1934. 

Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 


Forgiveness of Indebtedness—Taxability of Benefit to 
Debtor.—The gratuitous forgiveness by a parent corpora- 
tion of the indebtedness of a subsidiary to it for royalties, 
loans and interest for the sole purpose of assisting the 
subsidiary in its operations and in its business generally, 
and to improve its financial position, did not give rise to 
taxable income in 1927 to the subsidiary benefited thereby. 
The transaction amounted to a contribution by the parent 
to the capital of its subsidiary—U. S. Circuit Court of 
Appeals, Second Circuit, in Commissioner of Internal Reve- 
nue v. Auto Strop Safety Razor Company, Inc. 

Decision of Board of Tax Appeals, 28 BTA 621, affirmed. 

Insurance Policy—Application of Attachment for Taxes 
Against Insolvent Spouse under Pennsylvania Law.—In- 
surance policy on the life of a taxpayer, his wife being 
the beneficiary subject to change, may not be made the 
subject of a warrant of distraint to enforce taxes due from 
the taxpayer husband, who was insolvent, where under 
state law (here, Pennsylvania) similar attachment process 
would be dissolved because the property in question is not 
that of the taxpayer (Sec. 933 R. S.).—U. S. District Court, 
Eastern District of Pennsylvania, in Margaret A. McGuirk 
v. William J. Kyle, Acting Collector of Internal Revenue. 
No. M. 546. 


Losses—Deduction by a Corporation for Losses of Two 
Other Acquired Corporations.—Where a corporation upon 
its organization on April 28, 1926, acquired all of the stock 
of two other corporations which had sustained losses prior 
to the date of affiliation, such losses were not deductible 
from the gross income of the acquiring company for the 
remainder of the taxable year.—U. S. Circuit Court of 
Appeals, Third Circuit, in Commissioner of Internal Revenue 
v. Petroleum Reclamation Company. Commissioner of In- 
ternal Revenue v. Petroleum Reclamation Corporation. Nos. 
5471, 5472. October term, 1934. 

Unpublished memorandum decision of Board of General 
Appeals reversed. 


Net Loss of an Affiliated Group—Carryover Against Net 
Gain for a Subsequent Year.—Consolidated net losses of 
an affiliated group for 1924 and 1925 may not be carried 
forward as a unit and applied against consolidated gain 
in 1926 without reference to that year’s gains or losses of 
the individual corporate affiliates—U. S. Circuit Court 
of Appeals, Third Circuit, in Taylor-Wharton Iron & Steel 
Company v. Commissioner of Internal Revenue. No. 5441. 
October term, 1934. 

Unpublished decision of the Board of Tax Appeals af- 
firmed. 


Reorganization—Definition under 1928 Construed by 
Supreme Court.—In the case of Evelyn F. Gregory v. Guy 
T. Helvering, Commissioner of Internal Revenue, a tax deci- 
sion of more than ordinary importance was rendered by 
the Supreme Court (No. 127, Oct. term, 1934; decided Jan. 
7, 1935) in holding that no reorganization was effected 
within the provisions of Section 112 of the 1928 Act where 
the situation was as follows: Taxpayer owned all the stock 
of a corporation, which owned 1000 shares of stock in 
another corporation. In order for taxpayer to get these 
shares for herself, a new corporation was organized to 
which the old corporation transferred the 1000 shares of 
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stock, and all the stock of the new corporation was trans- 
ferred to the taxpayer directly. Three days later the new 
corporation was dissolved and the 1000 shares, being all 
its assets, were distributed to the taxpayer who sold them 
immediately, and reported the profit as capital gain. 

Accordingly, the appellant was held liable for tax as the 
recipient of a dividend of the 1,000 shares, as contended 
by the Commissioner. The Court said in part: 


When subdivision (B) [of Sec. 112 (i) (1), defining a reorganization] 
speaks of a transfer of assets by one corporation to another, it means a 
transfer made “in pursuance of a plan of reorganization” of corporate 
business; and not a transfer of assets by one corporation to another in 
pursuance of a plan having no relation to the business of either, * * *, 
Putting aside, then, the question of motive in respect of taxation alto. 
gether, and fixing the character of the proceeding by what actually 
occurred, what do we find? Simply an operation having no business or 
corporate purpose * * * the sole object and accomplishment of which was 
the consummation of a preconceived plan, not to reorganize a business 
or any part of a business, but to transfer a parcel of corporate shares 
to the petitioner. * * * When that limited function was performed, it 


was immediately put to death. 

The decision of the Supreme Court affirmed that of the 
Circuit Court of Appeals, 69 Fed. (2d) 809, which reversed 
the decision of the Board of Tax Appeals, 27 B. T. A. 223. 


Recovery by Government of Refund Erroneously Made 
to Taxpayer.— Where claim for refund of tax paid for 1917 
was allowed by the Commissioner under a mistake of law 
with respect to the effect of certain waivers, the money 
paid to the taxpayer in consequence thereof may be re- 
covered by the Government.—U. S. District Court, So. 
Dist. of New York, in The United States of America v. The 
Standard Silk Company. -50-294. 


Stock Transactions—Period for Which Loss or Gain Is 
to Be Computed.—Petitioners were members of a partner- 
ship which obtained a new issue of stock. The stock was 
allotted to subscribers, resulting in a profit in 1924. In 
order to list the stock on the Chicago Stock Exchange a 
syndicate was formed, of which petitioners were members, 
to provide a free market for the stock (“secondary dis- 
tribution”). The result of the syndicate operations was 
a loss in 1925. It is held the gain in 1924 was income for 
that year and was not affected by the loss in the syndicate 
operation in 1925. “* * * it is now settled law that if a 
taxpayer derives a profit without any restriction as to its 
disposition, he has received income and is required to re- 
turn it in the year when received, even though it may still 
be claimed he is not entitled to retain the money and even 
though he may be ultimately adjudged liable to restore its 
equivalent.”—U. S. Circuit Court of Appeals, District of 
Columbia, in Herbert J. Blum v. Guy T. Helvering, Commis- 
stoner of Internal Revenue. Frank E. Alstrin v. Guy T. Hel- 
vering, Commissioner of Internal Revenue. Benjamin F. Stein 
v. Guy T. Helvering, Commissioner of Internal Revenue. L. 
Montefiore Stein v. Guy T. Helvering, Commissioner of In- 
ternal Revenue: Nos. 6236, 6237, 6238, 6239. 

Decision of the Board of Tax Appeals, 27 BTA 1033, 
affirmed. 

Taxable Income.—Where amounts were placed to plain- 
tiff’s credit account in 1924-1928 by a corporation, owned 
by plaintiff's family and a brother, which took deductions 
therefor on its income taxes and otherwise treated the 
amounts as paid, plaintiff's claim that they were merely 
accruals not actually or constructively received by him is 
held to be without merit, and they were taxable as amounts 
paid.—vU. S. Court of Claims in William H. Jacobus v. The 
United States. No. M-413. 


Transferee Tax Liability—Where petitioner had received 
from a corporation, of which he was an officer, certain 
sums of money under transactions which the Board of 
Tax Appeals held constituted a distribution of corporate 
assets, the petitioner was liable as a transferee under Sec- 
tion 280 of the 1926 Act for 1922 and 1923 taxes assessed 
against the corporation in 1927 after its Oklahoma charter 
had been suspended and it was insolvent. 

Where evidence offered on motion for rehearing did not 
show that decision of Board would have been in favor of 
petitioner if such evidence had been presented in the orig- 
inal hearing, the Board did not abuse its discretion in deny- 
ing the motion—U. S. Circuit Court of Appeals, Sixth 
Circuit, in Samuel W. Rubel v. Commissioner of Internal 
Revenue. No. 6531. 


Trusts—Taxability as Corporations.—Where, under a 
declaration of trust created for the purpose of determining 
the interest of a third person in the income of the enter- 
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prise, the trustees, although having the power to do so, 
did not conduct the business of the trust according to meth- 
ods and forms used by corporations, and where the trustees 
are given absolute control over the business and the cestui 
qui trustent have no control either over the trustees or the 
business, such a trust was not taxable as a corporation in 
1926-1928. “To constitute a trust an association and tax- 
able as a corporation,” the opinion says, “there must be a 
body of persons associated together who are (1) actually 
carrying on: business for profit, and (2) under the usual 
forms of procedure of corporations. Both conditions must 
be present.”—U. S. Circuit Court of Appeals, First Circuit, 
in Commissioner of Internal Revenue v. Joshua C. Kelley, et al., 
Trustees. No. 2939. October term, 1934. 

Decision of Board of Tax Appeals (unpublished memo- 
randum decision) affirmed. 


State Tax Legislation in 1934 
(Continued from page 18) 


the shares, capital, surplus, and deposits of banks, 
etc. in liquidation. Massachusetts Ch. 362 exempts 
bank deposits invested in securities of the Home 
Owners’ Loan Corporation. 

By Ohio S. B. 49, the rate on income from intan- 
gibles is increased from 5 per cent to 6 per cent for 
the year 1935. Virginia Ch. 137 deletes provisions 
which forbade local levies on bonds of political sub- 
divisions owned by railroads and canal companies, 
and eliminates the state tax on such bonds. This 
chapter also repeals the 5 mill tax on stock owned 
by water, heat, light, and power companies, and re- 
duces the state tax on money owned by such com- 
panies from 3% mills to 2 mills. Michigan Ch. 13 
exempts mortgages to the Reconstruction Finance 
Corporation and other United States agencies from 
the mortgage tax law. 


Exemptions 


One of the most important aspects of recent prop- 
erty tax legislation is the growing movement for 
homestead exemption. Mississippi H. B. 321 ex- 
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empts from state ad valorem taxes all homesteads to 
the extent of $1,000 (but not exceeding 40 acres) 
owned by resident heads of families. Louisiana Ch. 
787 proposes by constitutional amendment to ex- 
empt up to $2,000 (but not exceeding 160 acres) 
from state taxes and in Orleans Parish local taxes 
as well. The Louisiana tax relief fund, created by 
Ch. 54 from certain levies, is to make up for sums 
lost by reason of this exemption. Florida at the 
1934 election ratified its proposal for a $5,000 ex- 
emption. It also approved a 15 year exemption to 
moving picture studios. 

Farm implements and stock to the value of $1,000 
will be exempt under Michigan Ch. 10. Minnesota’s 
electorate authorized the legislature to fix exemp- 
tions for farm machinery and household goods. 
Mississippi S. B. 37 exempts all cattle, sheep, goats, 
and hogs from ad valorem taxes (state and county) 
for the two year period ending December 31, 1935, 
and H. B. 197 exempts brood mares, stallions, and 
jackasses from property, privilege and occupation 
taxes for a period of five years. New Mexico Ch. 28 
provides that agricultural products shall not be list- 
ed during the calendar year in which such products 
were grown or during the following year. South 
Carolina S. B. 1088 is a measure to exempt from 1933 
county taxes farmers in a named county 50 per cent 
of whose crops were destroyed by hail. 

Miscellaneous other exemptions may be noted. 
Mississippi H. B. 105 exempts national guard ar- 

“? Ratified at November election, 1934. 


* Held unconstitutional by attorney-general. 
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mories, and Virginia Ch. 295 exempts property of 
posts of certain war veterans and provides for pro- 
portional assessment of church property not used ex- 
clusively for religious purposes. New York Ch. 472 
continues until 1942 a law exempting New York cor- 
porations engaged in foreign ocean commerce. By 
South Carolina Ch. 683, new manufactories in a 

named county will be exempt from county and local 
taxes for a period of five years. Another South 

Carolina act, Ch. 841, permits remission of county 
taxes in a named county on property destroyed by 
tornado in 1933. Louisiana Ch. 3° is a proposed con- 
stitutional amendment exempting motor vehicles 
from state taxes. 


Collection of Taxes 


A general revision of the collection laws was 
adopted by Mississippi H. B. 888. This act gives 
permanent effect to the temporary law for holding 
tax sales in September as well as in April. New 
Mexico Ch. 27 definitely sets November 1 as the date 
taxes are due and provides for tax sales in December 
instead of in June. It denies the right of possession 
at the time of sale to a purchaser and provides for 
assessment after sale in the name of the original 
owner rather than the purchaser. 

A receivership law similar to those of Illinois and 
New Jersey was adopted by Ohio H. B. 28. By its 
terms, the county treasurer may be appointed re- 
ceiver ex-officio of the rents, issues and income of 
property the taxes on which have remained delin- 
quent for six months. A taxpayer’s residence is 
exempt. 

Under New York Ch. 596, municipalities may ac- 
cept payment of taxes from corporations organized 
for making loans to taxpayers. A conditional receipt 


Ratified at November election, 1934. 
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is issued and deposited in a bank where the taxpayer 


will make payments on the loan. Note of the pay- 
ment will be made on the receipt. After the loan is 
paid in full, a regular receipt will be issued. In case 
of default, the municipality makes a refund to the 
lending corporation to the extent of the default and 
then proceeds to enforce its lien against the property. 

Protection of the public interest in .delinquent 
property is the subject of several laws. By Massa- 
chusetts Ch. 154, a town holding such property may 
require the owner to insure it. In Mississippi, by 
H. B. 720, the owner of lands sold to the state for 
taxes may not cut timber or extract minerals during 
the period of redemption. Michigan Ch. 38 clarifies 
the law under which tax liens are prior to mortgage 
liens. West Virginia S. B. 49 and 134 makes the 
sheriff collector for municipalities. 

The Iowa law for remission of taxes on destroyed 
property is extended by Ch. 91 to provide a remis- 
sion for bank stock on which a stock assessment has 
been levied. 

Numerous other laws (including at least thirty 
not listed in the accompanying table) relate to other 
phases of tax collection. There is set out below a 
tabular presentation of references to laws designed 
to induce payment of taxes. 





Rulings of the Bureau of Internal Revenue 


Federal Income Tax 


Capital Gains and Losses Under Section 117 of 1934 Act. 
—In a telegram, dated December 17, 1934, addressed to 
John A. Conlin, Federal Trust Bldg., Newark, N. J., the 
Bureau announced the interpretation placed by it upon the 
provisions of Section 117(a) and (d) of the Revenue Act 
of 1934. Section 117(a) provides that in the case of a 
taxpayer other than a corporation, only certain percentages 
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2 The chairman of the tax commission with the approval of the governor and attorney-general may postpone tax sales in any county during th 


existence of a grave public emergency. 


3 Permits certain towns to make an equitable adjustment on past due taxes, the taxes as adjusted to be paid within 60 days. 


* Numerous local acts. 
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of the otherwise recognized gain or loss on sale or ex- 
change of capital assets should be taken into account in 
computing net income, depending upon the length of time 
the capital asset was held. These percentages range from 
100 per cent if the asset was held not more than one year, 
down to 30 per cent if held for more than ten years. Sec- 
tion 117(d) (applicable to all taxpayers, including corpora- 
tions) provides, in part, that “losses from sales or exchanges 
of capital assets shall be allowed only to the extent of 
$2,000 plus the gains from such sales or exchanges.” The 
problem presented was whether a net taxable gain was 
realized or a net loss was deductible in the case of an 
individual who had a gain from the sale of a capital asset 
held for less than one year of $25,000, and a loss from sale 
of a capital asset held for more than ten years, of $30,000. 
If Section 117(d) were applied alone, the loss of $5,000 
would be limited to $2,000. If section 117 (a) were applied 
first, only 30 per cent of the $30,000 loss, or $9,000, would 
be deductible because of the holding period of the asset 
sold and this applied against the entire 100 per cent of the 
gain ($25,000, because held for one year or less) leaves a 
taxable capital gain of $16,000 instead of a deductible cap- 
ital loss. The texts of the telegram of inquiry and of the 
reply are as follows: 

[Inquiry—] “Under Section 117 of the Revenue Act 
of 1934, with a capital gain within one year of $25,000 and 
a capital loss over ten years of $30,000, am I entitled to a 
deductible loss of $2,000 or am I subject to tax on a capital 
gain of $16,000?” 

[Reply—] “Reference telegram fourteenth, taxable cap- 
ital gain $16,000 under section 117, Revenue Act of 1934. 
[Signed:] Chas. T. Russell, Deputy Commissioner.” 


Deductions from Gross Income—Taxes.— For Federal in- 
come tax purposes, the tax on liquor levied by Federal 
statutes, which are amended by the Liquor Taxing Act of 
1934 (48 Stat., 313), is an allowable deduction as a tax 
only in the return of the manufacturer, producer, or im- 
porter upon whom it is imposed and by whom it is paid. 
The purchaser or consumer of the liquor may not deduct 
the amount as a tax notwithstanding it is passed on to him 
by the vendor. To the consumer the tax is merely addi- 


tional cost of the article purchased.—I. T. 2830, XIIT-48-7151 
(p. 2). 


Utah gasoline tax is deductible by the distributor or 
retailer, unless the motor fuel is purchased by the con- 
sumer in the original package for his own use, in which 
case tax is deductible by the consumer.—lI. T. 2831, XIII- 
48-7152 (p. 3). 


The tax imposed on the sale of gasoline by the State 
of Mississippi under the provisions of Chapter 116 of the 
1933 Supplement to the Mississippi Code, 1930, Annotated, 
is primarily an excise tax on the use of motor vehicle fuel 
on the State highways. The tax, to the extent it is not 
refunded, is deductible as a tax in the Federal income tax 
return of the consumer. If, however, such tax is added to 
or made a part of the business expense of the consumer, 
or is otherwise used to reduce his net income, it may not 
be deducted by him separately as a tax.—I. T. 2835, XIII- 
51-7190 (p. 2). 


For Federal income tax purposes, the license tax im- 
posed by sections 1673 to 1679, Revised Code of Arizona 
(1928), on the sale or distribution of motor vehicle fuel is 
deductible as a tax by the consumer who pays it and to 
whom it is not refunded. If, however, the amount of the 
tax is added to or made a part of the business expense 
of the consumer, or otherwise used to reduce his net in- 


come, it is not deductible separately as a tax.—lI. T. 2828, 
NITI-48-7149 (p. 2). 


A taxpayer in North Carolina who purchased property 
on April 30, 1932, accrued the 1932 local taxes thereon on 
December 31, 1932, and paid them on February 1, 1933, is 
entitled to a deduction therefor in computing net income 
for the year 1932.—G. C. M. 13920, XITII-50-7178 (p. 2). 


Where a taxpayer at the time of filing his return for the 
calendar year 1932 did not know of his liability to pay 
foreign income taxes for that year and, therefore, did not 
signify in his return his desire to have the benefits of 
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section 131 of the Revenue Act of 1932, he is not entitled 


to receive a credit for such taxes accrued.—G. C. M. 13909, 
XIII-50-7179 (p. 3). 


Under the provisions of the charter of the city of New 
York and the law in effect for 1930, ownership of real 
property on May 1 and November 1 of each calendar year 
is the “event” which determines the liability for taxes 
thereon.—I. T. 2834, XIII-50-7180 (p. 5). 


Depletion Allowances for Coal and Metal Mines.—The 
capital to be recovered through depletion allowance in the 
case of coal and metal mines under the general rule set 
forth in Section 114 (b) 1 of the Revenue Acts of 1932 and 
1934, which the percentage depletion allowances under such 
Acts are to be taken in lieu of, is composed in part of the 
capitalized development expenditures during the develop- 
ment stage of the mine; and the so-called capital develop- 
ment costs after the mine has reached the producing status 
should not be treated as capital charges recoverable 
through depletion, but as operating expenses deductible in 
the year in which the ore benefited by such expenditures is 
produced and sold.—G. C. M. 13954, XIII-51-7191 (p. 3). 

Dividends Paid by a Foreign Corporation—Withholding. 
—Dividends are properly classified as “fixed or determi- 
nable annual or periodical * * * income” within the 
meaning of that term as used in Section 143 (b) of the 
Revenue Act of 1934. Dividends paid by a foreign cor- 
poration are subject to the withholding provisions of Sec- 
tions 143 (b) and 144 of that Act, provided such dividends 
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are to be treated as income from sources within the United 
States under Section 119 (a) of the Revenue Act of 1934 
and are paid to the classes of persons specified in Sections 
143 (b) and 144 of that Act.—I. T. 2836, XIII-51-7192 (p. 11). 


Dividends—When Taxable.—The decision of the Su- 
preme Court of the United States in Avery v. Commissioner 
(292 U. S., 210, Ct. D. 828, C. B. XIII-1, 181) is regarded 
as an application of the rule long followed by the Bureau 
of treating a dividend as taxable income for the year in 
which it first becomes subject to the unqualified demand 
of the stockholder. Consideration of the particular facts 
and circumstances governing the payment is required in 
applying the rule—I. T. 2833, XIII-49-7166 (p. 2). 


Wash Sales—Determination of 2-Year Period During 
Which Property Must Be Held to Constitute “Capital 
Assets.”—In the case of “wash sales” the 2-year period 
during which property must be held to constitute “capital 
assets” within the meaning of Section 101 of the Revenue 
Act of 1928 and the corresponding provisions of prior Rev- 
enue Acts runs from the date of the acquisition of the 
original securities and not from the date of repurchase. 

I. T. 2443 (C. B. VII-2, 127) is modified accordingly.— 
I. T. 2832, XITI-49-7164 (p. 4). 


Miscellaneous Taxes 


Alcoholic Beverage Taxes.—Approved weighing devices 
at distilleries and bonded warehouses must be furnished 
at their own expense.—T. D. 4497, XIII- 


Where stock is transferred from the name of a nominee 
of a bank to the name of a new nominee of the same bank, 
the transfer is not subject to stamp tax, if the stock is held 
continuously as security for an original loan or if the case 
comes within the proviso in Schedule A-3, Title VIII, of 
the 1926 Act as amended by the 1932 Act, concerning trans- 
fers by fiduciaries—Ruling in letter, dated December 1, 
1934, addressed to Commerce Clearing House, Inc., 205 
West Monroe St., Chicago, and signed by D. S. Bliss, 
Deputy Commissioner (symbols MT:ST:AWW). 


Cocoanut Oil Processing Tax—Definitions—The “first 
use” of cocoanut oil in the manufacture or production of 
soap is a continuing use which is not completed until 
everything has been done to produce such soap except 
the pressing, cutting, or wrapping of the bars of soap; or 
the cutting and packing of chip soap or flakes; or the com- 
pression into, and packing of, bead soap; or any other 
substantially similar preparation of the soap in its com- 
ne shape or form.—G. C. M. 13918, XIII-48-7159 
p. 20). 


Cocoanut oil produced from a mixture of copra consist- 
ing of copra grown in the Philippine Islands and copra 
imported into the United States from countries other than 
the Philippine Islands or other possessions of the United 
States is subject to tax at the rate of 5 cents per pound 
upon the first domestic processing of such oil in the 
United States after the effective date of Section 602% of 
the Revenue Act of 1934, for the reason that the oil is not 
produced wholly from materials the growth or production 
of the Philippine Islands or any other possession of the 
United States—S. T. 789, XITI-50-7184 (p. 14). 


Cocoanut Oil Processing Tax—Reworking of Soap 
Scraps.—Reworking of soap scraps processed from cocoanut 
oil prior to the effective date of Section 602% of the Rev- 
enue Act of 1934, and in which substantially all of the 
components of such oil are present, is subject to tax under 
Section 602% of the Act—G. C. M. 13906, XIII-48-7158 
(p. 20). 

Firearms Tax.—Where a shotgun or rifle having a barrel 
of less than 18 inches in length is returned to the manu- 
facturer for refitting with a barrel 18 inches or more in 
length, liability for the transfer tax imposed by Section 
3(a) of the Act is not incurred. In such a case the person 
returning the shotgun or rifle must immediately notify 
the collector of internal revenue for his district of the 
return of the firearm. This notice must show the kind of 
firearm returned, the serial number, model, and caliber 
thereof, and the date appearing on registration Form 1 
(Firearms). The manufacturer must immediately report 
the receipt of the shotgun or rifle on Form 2 (Firearms). 
When a new barrel is fitted on a shotgun or rifle returned 
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for that purpose, Form 3 (Firearms) showing the dispo- 
sition made of the old barrel, must be filed by the manu- 
facturer with the collector of internal revenue for his 
district—S. T. 787, XIII-49-7173 (p. 25). 


A pistol with a case which may be used as a shoulder 
stock is a “firearm” within the meaning of the National 
Firearms Act—S. T. 788, XITI-50-7183 (p. 15). 


Floor Stock Tax Liability on “c. a. f.” Contract.—Seller 
was liable under Section 16(a)1 of the Agricultural Adjust- 
ment Act for the tax on floor stocks with respect to pork 
in transit on November 5, 1933, where the pork was sold 
under ac. a. f. [price quoted includes cost and freight to 
named destination] contract, providing for delivery at buy- 
er’s warehouse.—P. T. 17, XTII-48-7161 (p. 23). 


Stamp Taxes.—Bonds issued by the Home Owners’ 
Loan Corporation are not subject to the stamp tax on 
bond issues under Section 721 of the 1932 Act nor to the 
stamp tax on bond transfers under Section 724.—Ruling 
in letter, dated December 6, 1933, addressed to Collector 
of Internal Revenue, Chicago, signed by D. S. Bliss, Acting 
Deputy Commissioner (symbols MT:ST:WLM). 


An investment trust certificate which shows on its face 
a fixed amount as the purchase price, payable in install- 
ments, has a par or face value within the meaning of the 
law (such value being the entire purchase price shown on 
the face of the certificate), and is subject to stamp tax 
accordingly.—S. T. 790, XIII-51-7195 (p. 19). 


Control of the Business Cycle by Means of 
the Income Tax 


(Continued from page 12) 

and its counterpart, prosperity, increased and to let 
it down as investment dropped off. In this way the 
income tax would be a counteracting force, prevent- 
ing, by its increase, the excesses of saving and in- 
vestment which break off and thereby bring oa 
depressions ; and permitting, by its decrease, a source 
and incentive for saving and investment if these 
should fall below the proper level. It is not entirely 
a matter of chance that the slash in Federal income 
tax rates after 1921 was followed by a rapid recovery 
from the sudden economic collapse of 1920 and 1921. 
None the less can there be doubt that a stiffening 
instead of softening of the income tax rates during 
the ensuing period of prosperity would have checked 
the useless growth of capital investment. 

The task of shifting the rates up and down need 
not be left to the annual vagaries of Congress. If 
the rates are definitely hitched to measurable eco- 
nomic factors, such as employment and production, 
the task of shifting the rates may be placed in the 
hands of a purely fact-finding body. Such a delega- 
tion of powers by Congress is not a delegation of 
legislative powers.”° If Congress specifies what rates 
shall be in force under each particular condition, the 
fact-finding body has only to determine what condi- 
tion exists. 

Certain agencies, such as the Federal Reserve 
Board and the Bureau of Labor Statistics, already 
publish from month to month data which form a 
proper basis for variation of the income tax rates. 
No data could be more pertinent than data showing 
increases in capital, including both new capital and 
reinvested net income, since that would go directly 
to the root of the problem. But reinvested net in- 
come could not ee be determined during the 





hg ete ey eee | < *, U. (1910), ag? U.S 477, @ S.. ct. 
356; Union Bridge Co. Oei07 ), 204 'U. S. 364, 27 S. Ct. 367; 
Field v. Clark, (1892) 143 u $ "649, 12 &. Ct. 408 
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year affected or within a short time afterwards. The 
next best thing is data of production, for the reason 
that production and the amount of increase in capital 
show the same trend from year to year. The basis 
of this similarity of trend is not difficult to find. The 
increase of production does not, it is true, keep pace 
with the increase of capital; that has already been 
pointed out. Yet the increase of capital, since it 
represents production of capital equipment, is itself 
a part of production, and the key part. Consequently, 
if the periodic amount, or rate, of increase in capital 
itself increases, total production must necessarily in- 
crease, and vice versa. Production data are there- 
fore a guide to the rate at which capital is increasing. 

On the basis of production data, therefore, the 
income tax rates could be moved up and down. A 
norm of production could be established by Con- 
cress, on the basis of known years of substantial 
prosperity. This norm could be increased from year 
to year by the fact-finding body to give effect to the 
increase of population, and of the productivity of la- 
bor, the latter resulting primarily from invention, 
discovery, and specialization. The norm would thus 
really be a norm of the average productive activity 
of the individuals. A set of moderate income tax 
rates could then be established as a standard, with 
the provision that those rates shall obtain as long as 
production is not above the norm. But if produc- 
tion does rise above the norm, then at each given 
stage above the norm, specified increases in the rates 
should take effect. A graduated excess profits tax on 
corporations such as was in use during the war and 
post-war years, with higher brackets being added as 


= production increases, would be more effective than 
} a simple, arithmetic increase in rates. 


Tn the same 
way higher brackets could be added to the individual 
A protective feature for the higher 
stages would be a set of graduated rates on the un- 


| distributed net incomes of corporations, regardless 


of the reasons why they were not distributed. Such 
a program would be harsh, indeed, but certainly less 
harsh than the reverse method now followed by in- 
creasing the rates as the years become leaner. With 
production data published monthly, moreover, the 
business man would know during the year the rates 
that would apply. That, in fact, is the reason why 
the method should be effective in its primary pur- 
pose of preventing excesses in the rate of increase 
of capital. 

From a revenue standpoint, also, the method sug- 
gested would be advantageous. During years above 
the norm the government could accumulate a sur- 
plus, a part of which it could invest in such non- 
perishable consumers’ goods as might be necessary 
for relief purposes in years below the norm. Of 
course, such accumulations would never be large. 
because if the rate variation is fully effective produc- 
tion would stay close to the norm. Moreover, with 
production staying close to the norm, the income tax 
would be fairly stable from year to year. 


Here, then, is a method of controlling the business 
cycle indirectly, without a maze of strangling regu- 
lations. The tax would allow free reign to enter- 

Compare the production data given in Standard Statistical Bul- 


letin, April, 1934, page 48, with the increases in capital shown in 
lable III above. 
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prise, except that if enterprise became too exuberant, 
it would administer the necessary admonition. 
Progress would continue, to the extent that discov- 
ery and the advance of technology make possible. 
As it is now, what have we? The so-called redistri- 
bution of wealth has actually been a wearing out, 
abandonment, and destruction of wealth. Within 
the last five years we have lost the entire accumula- 
tion of the preceding five years.1? Ten years have 
been lost; our second five-year-plan has washed out 
the first. And now we are stagnating. While na- 
tions operating under other economic systems are 
moving ahead, we only watch and criticize. If the 
United States is not to lose its leadership in the 
material progress of the race, we must either adjust 
our present economic system without stopping its 
mainspring, saving and investment for private gain, 
or else we must abandon our present system alto- 
gether so that some other mainspring can become 
effective. Between one mainspring and another is 
only stagnation,. because, instead of pushing the 
wheels around, they push against each other. 

®See the consumption of capital shown for recent years in 38 


Monthly Labor Review 584, 585, as determined by the U. S. Bureau of 
Foreign and Domestic Commerce. 
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Many Tax Bills Introduced in House 
of Representatives 


(Continued from page 38) 


20 per cent of such excess; upon net estates in excess of 
$1,000,000, 25 per cent of such excess. The President would 
be given authority to reduce the amount of the tax if found 
to be more than sufficient for the pension fund. 


Penalty Tax on Motor Fuel Not Containing Alcohol 


H. R. 1377, also introduced by Mr. Buckbee, proposes 
in addition to any other tax imposed by law a tax of 
10 cents per gallon on motor fuel unless at least 10 per 
cent thereof, by volume, is alcohol manufactured from 
agricultural products grown in the United States, and it 
would be made unlawful for any person to sell motor fuel 
in the United States unless containing at least 10 per cent 
by volume, of such alcohol. 


Excise Tax on Pulp and Pulpwood 


H. R. 1384, introduced by Representative Dimond, Dem., 
Alaska, provides, with certain exceptions, for an excise 
tax on wood pulp and pulpwood products as follows: 
pulpwood, $2 per cord; unbleached chemical wood pulp, 
$7.50 per short ton; bleached chemical wood pulp, $10 per 
short ton; mechanically ground wood pulp, $4.50 per short 
ton. 


Exemption of Stamp Tax on Travel to Puerto Rico 


H. R. 1390, introduced by Representative Iglesias, Puerto 
Rico, provides for the exemption of persons traveling 
between Puerto Rico and the continental United States 
from the payment of a stamp tax on steamship tickets. 


Repeal of Processing Tax on Coconut Oil and Mixtures 
Thereof 


H. R. 1427, introduced by Representative Dockweiler, 
Dem., Calif., would repeal the tax levied by Section 602% 
of the Revenue Act of 1934 on the processing of coconut 
oil or any combination or mixture containing coconut oil 
unless the processing of such combination or mixture is 
taxable under such section by reason of the presence there- 
in of materials other than coconut oil. 


Manufacturers Sales Tax at Rate of 2% Per Cent 


H. R. 1424, introduced by Representative Treadway, 
Rep., Mass., proposes a manufacturers’ excise tax at the 
rate of 2% per cent of the sale price, in addition to any 
other tax imposed by law. With certain exceptions pro- 
vision is made for a compensating tax of 2% per cent 
ad valorem on every imported article removed from cus- 
toms custody or control. Fifty per cent of the collec- 
tions from the two taxes would be allocated to the several 
states, according to their population. 


Report on the British Tax System 


A REPORT on the British tax system based on a first- 
hand study made last summer by Roswell Magill, 
former special assistant to the Secretary of the Treasury, 
L. H. Parker, chief of staff of the Joint Committee on 
Internal Revenue Taxation, and Eldon P. King, special 
deputy commissioner of the Bureau of Internal Revenue, 
was recently completed.’ 

An interesting feature of the report relates to the effi- 
ciency of British tax administration. Tax litigation is rare, 
and the few cases that come before the courts are given 
prompt disposition. The reasons for the favorable situa- 
tion are reflected in the conclusions of the report, herein- 
after quoted. 

In Great Britain about two-thirds of the revenue is col- 
lected by the Crown and one-third by the local subdivisions, 
while in the United States the reverse is true, and one-third 
is collected by the Federal Gove iment and two-thirds by 
the States and subdivisions thereof. The summary of the 
British income tax law covers, inter alia, rates and year of 
assessment, the schedular system, collection at the source, 


1The report, a pamphlet of 61 pages, is entitled “‘A Summary of the 
British Tax System with Special Reference to Its Administration.” It 
may be obtained from the Superintendent of Documents, Washington, 
D. C. Price 10 cents. 


THE TAX MAGAZINE 


January, 1935 








allowances [exemptions, etc.], concept of income, capital 
gains and losses, consolidated returns and foreign tax 


credit. There is also a general description of death duties 
and other taxes. 


The exposition of British tax revenue shows a larger 
proportion of total revenue derived from the income tax 
than in the United States; moreover, the per capita tax 
burden appears to be about.33 per cent more than the per 
capita tax burden in the United States. In Great Britain, 
tax and customs revenues are placed at $99.11 per capita, 
while the corresponding figure for the United States (Fed- 
eral, State, and local customs and taxes combined) is $74.37, 


The United Kingdom had a total net internal and ex- 
ternal debt as of March 31, 1934, of $39,111,650,000, while 
the public national debt of the United States as of June 30, 
1934, was $27,053,141,414. It is further estimated that the 
debt of the local subdivisions in the United Kingdom 
amounts to about $6,505,000,000, and in the United States 
to about $19,600,000,000. Accordingly, the grand totals of all 
public debts of the two countries are about the same in 
terms of dollars, but on a per capita basis the figures are 


$991 for the United Kingdom and $370 for the United 
States. 


The conclusions presented in the report follow, verbatim: 


We have endeavored in this report to furnish a plain statement of 
those aspects of the British tax system which appear to be worthy of 
consideration in this country. It has been our purpose in this way to 
provide a basis for a comparative study of the relative merits of the 
British system and our own, particularly on the administrative side. No 
doubt all would agree that many features of our law and practice are 
better adapted to our conditions than the alternatives which are in 
effect in Great Britain. Consequently, if changes are to be made in our 
system, the details should be carefully worked out by men who are thor- 
oughly familiar with the virtues and vices of our present practice. 
Although much more time and thought must be put upon the solution 
of questions of administrative procedure and substantive law than we 
have been able to give in a single summer, it may be helpful to conclude 
with a few general recommendations outlining the principal ways in 
which we believe some improvements in our Federal revenue system 
might be accomplished. 


1. Decentralization 


The assessment and collection of taxes in Great Britain has been kept 
practically current; appeals are comparatively few; and taxpayers are 
well satisfied with the fairness and efficiency of the revenue service. 
These results appear to be mainly due to the British system of decen- 
tralization and to the excellent personnel which has been developed. 
Broad powers are conferred upon the tax inspector in the field, and his 
work is not subject to repeated and: time-consuming reviews by higher 
revenue officials as is the case in the United States. The local in- 
spector is encouraged in every way to reach a final settlement with the 
taxpayer, particularly upon questions of fact; and only in the rare case 
is this settlement subsequently reopened. If errors of judgment or inter- 
pretation are found, they are pointed out to the inspector, in order that 
he may avoid them in the future; but as a general rule the case remains 
closed. The British employ practically double the number of field men 
employed in the United States. This larger staff permits more careful 
inspection of returns, as well as more conferences between the tax in- 
spector and taxpayer to reconcile their differences. 

The most frequent criticism directed against the Federal system of 
administration is not inaccuracy of determinations, but delay in the final 
disposition of cases. The British, by delegating the authority downward 
to the tax inspectors, with the higher officials acting principally in an 
advisory capacity, have avoided this criticism, and have secured finality 
without serious loss of consistency or accuracy. The good results se- 
cured under the British system of administration suggest a more decen- 
tralized administration of the Federal income tax and the employment 
of a sufficient field force to make a more thorough and accurate deter- 
mination at the first point of contact with the taxpayer. Because of 
present practical considerations, it is probable that this plan should first 
be tried out in one area. 


2. Personnel 


The British civil-service system provides an admirable personnel for 
the work of revenue administration. It would obviously be impossible 
for a highly decentralized system to be administered efficiently without 
first-rate men in the field. ‘The Treasury further profits greatly by the 
excellent staff in the higher administrative positions. The civil service 
is regarded as a career, and as a career it is attractive to the best uni- 
versity graduates. The important positions in the revenue service, in- 
cluding the Board of Inland Revenue itself, are filled from the civil 
service; the tenure is entirely independent of political considerations. 
The salaries, though not large, are satisfactory, and in line with salaries 
paid by business concerns in that country; and the pension system pro- 
vides adequate security for old age. Promotions are made upon the 
basis of experience in the service, and of individual merit. 

Since the efficiency of any revenue system largely depends upon the 
ability, training, and integrity of the personnel, we recommend that 
every effort be made to maintain and to improve its quality in this 
country. The fact that the turn-over of Treasury employees is much 
greater in the United States than in Great Britain and that many of ow! 
most efficient men find better positions outside the service suggests that 
steps be taken to remedy this situation. Among the desirable steps are: 
That the personnel be recruited through the civil service; that security 
of tenure, satisfactory salary and pension provisions be established ; and 
that the civil-service examinations themselves be studied to make sure 
that only men with adequate educational background and ethical stand- 
ards can be admitted to the service. The adoption of these steps should 
attract the best quality of men to the service, and substantially reduce 
the turn-over 
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3. Board Procedure 


Although the number of special commissioners is half that of members 
of the Board of Tax Appeals, it disposes of somewhat more appeals per 
year, and keeps current with its work. Apparently this result is due to 
several factors, which appear to be worth consideration: (1) The set- 
tlement machinery eliminates nine-tenths of the appeals within a few 
months after they are taken, without the necessity of a hearing; (2) 
cases are heard and decided by two commissioners, without review by 
the remaining members; (3) cases are decided by bench decisions, with- 
out any delay and without elaborate opinions; (4) oral argument by 
counsel, accompanied by discussion between counsel and the commis- 
sioners on all moot points, is utilized to get at the heart of the case, and 
the actual issue between the parties accurately and expeditiously. 


4. Court Procedure 


In general, the British taxpayer may not sue to recover a tax which 
he has once paid. The taxpayer receives formal notice of assessment 
ordinarily in September; the tax is payable January 1. In most cases, 
the assessment has been agreed upon between the inspector and the 
taxpayer during the summer months, when the former audited the return. 
If, however, the taxpayer is not in agreement with the assessment, he 
must appeal therefrom to the general commissioners or the special com- 
missioners within 21 days. If he does not exercise his right of appeal, 
he cannot afterward petition to revise the assessment, or to recover tax 
paid, with some few exceptions. 


In this country, on the other hand, there is a 3-year period from the 
time the return is filed within which a claim for refund may be filed. If 
such a claim is filed, the case remains open until the Commissioner 
rejects the claim, and then the taxpayer may bring suit in the Federal 
district courts or the Court of Claims at any time within 2 years of the 
date of rejection. His suit under different situations may be against the 
United States, a collector in office, a collector out of office, or even the 
personal representative of a deceased collector. The procedure in the 
suit against the United States differs somewhat from that in the suit 
against the collector. 


The complexity and delays incident to this system suggest that Con- 
gress should consider (1) whether suits for refund of taxes should not 
be further restricted; (2) whether, in any event, so great a variety of 
tribunals and procedures for such suits is necessary or desirable; and 
(3) whether, to discourage appeals taken only for delay, it would be 
well to adopt the British system of compelling the losing party to pay 
the expenses of the winning party incident to the appeal. 


5. Other Improvements in Administration 


One important condition to successful tax administration is the exist- 
ence of a spirit of cooperation and good will between the taxpayer and 
the representative of the Government. Although the British income-tax 
rates are high, taxpayers appear to accept them with good grace, since 
they are convinced that the revenue administration is both fair and effi- 
cient. The recommendations already made above, which look toward 
a more speedy and final determination of tax liability, are among the 
best means for insuring a similar cooperation between the Treasury and 
the taxpayer here. However, there are other steps which should be con- 
sidered which will tend to promote cooperation, such as simplification of 
tureau administrative practice, revision and codification of administra- 
tive provisions of the law, and procedure to improve the relations and 
contacts between the taxpayer and the representatives of the Treasury. 
Revision of the law in a way which will give more recognition to equi- 
table principles and which will allow it to be administered with less 
regard to technicalities would be extremely helpful. More than 10 years 
ago the Tax Simplification Board performed useful service in recom- 
mending improvements in Bureau procedure and forms. This Board 
consisted of representatives of the public and the Bureau. It appears 
that a similar board composed of representatives of the public, and of 
the executive and legislative branches of the Government, might serve 
a useful purpose in considering complaints and in recommending im- 
provements in our present administrative system. 


6. Restatement and Improvement of the Law 


Although our income tax laws are to be commended as examples of 
unusually skillful draftsmanship, their difficulty and complexity is a 
commonplace. It is possible that, in a complex society, a reasonably 
simple and comprehensible tax law is out of the question. Nevertheless, 
an attempt to restate and codify the Federal income tax law would be 
likely to result in clarification, particularly of the unexpressed and some- 
times conflicting theories on which some of the provisions are framed. 
If the task were well done, it should be possible to secure a statute which 


—— not need substantial changes from year to year, except in its rate 
schedules, 


The work of restatement itself would have to be performed by a few 
trained men, thoroughly familiar with the present law and with the prac- 
tice under it. A group of advisers drawn from the Treasury, the bar, 
and the accounting profession should be formed for consultation and 
criticism, as in the case of the various restatements of the law fostered 
by the American Law Institute. To be most effective, it is particularly 
necessary that the restatement should be made only after the fullest 
consideration of the present practice. A similar undertaking in Great 
Britain is just now being completed. 


In the course of such restatement, it will probably be found that 
greater simplicity and equity could be obtained in some instances, and 
more regard given to economic conditions, if the existing law were 
changed. Also, some minor changes might result from the mere restate- 
ment of the law. It is believed, therefore, that those in charge of the 
restatement of the law should have direct contact with the proper com- 
mittees of the Congress, as well as with the group of advisers above 
mentioned. The following major questions, involving possible changes 
in the substantive law, might well be considered: (1) Should we depend 
more on a general (instead of detailed) statement of a statutory rule, 
coupled with a delegation of discretionary power to the tax administra- 
tion to make the detailed application; (2) should we eliminate the taxa- 
tion of capital gains and the deduction of capital losses, in order to 
secure a more stable revenue and to avoid many complex questions in 
connection with valuations and reorganizations; (3) should we, as cor- 
ollary to (2), limit the deductions for depreciation and depletion as has 
een done in England; (4) should we collect more revenue at the 
Source, especially in the case of income going out of the country; and 
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(5) should we revise our provisions relating to interest, penalties, and 
filing of returns. 

The poems responsible for the restatement of the law should prepare 
and submit the new legislation to the congressional committees having 
such legislation in charge, with a full statement of present practice and 
the reasons for the proposed changes. These committees would, of 
course, initiate the legislat?on, after reviewing or revising the prepared 
draft in the light of a full consideration of the restatement and 
explanations, 


Probable Effect of Tax Limitation in Illinois 
(Continued from page 33) 


ized as “a fiscal nightmare.” ** Huntington, for ex- 
ample, was forced to place all city employees, 
including police and firemen, on a voluntary basis 
to serve the city without knowledge as to when, 
how or whether their salaries would be paid.’® In 
Fairmont, appropriations for the municipal band and 
the public library were discontinued, the operations 
of the health and charity departments were greatly 
reduced, and the expenses of fire, health and street 
departments were cut approximately 40 per cent.”° 
The situation has been characterized by the City 
Manager of Hinton, West Virginia, as follows: 


As a result of a State Supreme Court decision, almost 
every city in the State is without funds for the fiscal year 
beginning July 1, 1933. Many cities in the State particularly 
the larger ones promptly admitted their inability to carry 
on the normal functions of government and took sensa- 
tional steps to bring the seriousness of their plight to the 
attention of citizens and State officials. Morgantown, home 
of the State university, led the movement by vacating all 
offices and positions as well as ordering the discontinuance 
of street lighting and fire protection. Wheeling followed 
promptly by discharging all employees, including the mayor 
and council, and abandoned all attempts to render govern- 
mental services. In some cities prisoners were released 
from the city jails because there was no money with which 
to buy food for those incarcerated. Within recent weeks 
dozens of West Virginia cities have surrendered to the 


18 Sly and Shipman, ‘Tax Limitation in West Virginia,” Property Tax 
Limitation Laws, p. 81. 

19 George D. Bradshaw, Mayor of Huntington, in ibid., p. 82. 

2 A. C. Martin, Mayor of Fairmont, in ibid. 

2 Hume K. Nowlan, City Manager, Hinton, West Virginia, in ibid. 
The decision referred: to was one which held that debt service, whenever 
contracted, was a first charge upon municipal income and that levies 
for such service were included in the tax limits fixed in the constitution. 
See Bee v. Huntington, Eakel v. Braxton County and Snider v. Martin, 
171 S. E. 539 (1933). The constitutional provisions containing the tax 
limitation rates are as follows: 

“No one species of property from which a tax may be collected shall 
be taxed higher than any other species of property of equal value; 
except that the aggregate of taxes assessed in any one year upon personal 
property employed exclusively in agriculture including horticulture and 
grazing, products of agriculture as above defined, including live stock, 
while owned by the producer, and money, notes, bonds, bills and accounts 
receivable, stocks and other similar intangible personal property shall 
not exceed fifty cents on each one hundred dollars of value thereon and 
upon all property owned, used and occupied by the owner thereof exclu- 
sively for residential purposes and upon farms occupied and cultivated 
by their owners or bona fide tenants one dollar; and upon all other 
property situated outside of municipalities, one dollar and fifty cents; 
and upon all other such property situated within municipalities, two 
dollars; and the Legislature shall further provide by general law, for 
increasing the maximum rates, authorized to be fixed, by the different 
levying bodies upon all classes of property, by submitting the question 
to the voters of the taxing units affected, but no increase shall be effec- 
tive unless at least 60 per cent of the qualified voters shall favor such 
increase, and such increase shall not continue for a longer period than 
three years at any one time, and shall never exceed by more than 50 per 
cent the maximum rate herein provided and prescribed by law; and 
the revenue derived from this source shall be apportioned by the Legis- 
lature among the levying units of the State in proportion to the levy 
laid in said units upon real and other personal property; but property 
used for educational, literary, scientific, religious or charitable purposes, 
all cemeteries, public property, the personal property, including live 
stock, employed exclusively in agriculture as above defined and the 
products of agriculture as so defined while owned by the producers 
may by law be exempted from taxation; household goods to the value 
of two hundred dollars shall be exempted from taxation. The Legisla- 
ture shall have authority to tax privileges, franchises, and incomes of 
persons and corporations and to classify and graduate the tax on all 
incomes according to the amount thereof and to exempt from taxation, 
incomes below a minimum to be fixed from time to time, and such 
revenues as may be derived from such tax may be appropriated as the 
Legislature may provide. After the year nineteen hundred thirty-three, 
the rate of the State tax upon property shall not exceed 1 per cent upon 
the hundred dollars valuation, except to pay the principal and interest of 
bonded indebtedness of the State now existing.” 
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financial crisis, closed the doors of the city halls, dischargeg } 
employees, and abandoned all governmental services.” 
It is hoped that government in Illinois will be spared 
similar disgraces. ‘ 
The Tax Commission is agreed that a readjust. f 
ment and substantial reduction of the tax burden | 
upon real estate is desirable. The Tax Commission f 
is likewise agreed that this reduction cannot be 
accomplished by the adoption of a provision in the [ 


constitution limiting tax rates on property to 1 or 


1%4 per cent. In order to help reduce this tax 
burden, as well as to improve the revenue system 
of the State of Illinois, the Tax Commission has 
undertaken to develop a revenue program for the 
State to be presented to the next General Assembly, 
The adoption of such a program should certainiy 
precede the adoption of any tax limitation legislation 
and if revenue reform can be accomplished, there 
will be no necessity whatever for making mandatory 
the reduction of taxes on real estate. That happy 


event will be accomplished simultaneously and auto- 
matically. 


In conclusion, the experience of other states ex- 
perimenting with tax limitation schemes, indicates 
first, that tax limitation laws have not limited prop- 
erty taxes; secondly, that they have not accomplished 
the reformation of the state-local tax systems; third- 
ly, that they have neither produced economy in gov- 
ernment nor a constructive avenue of approach to 
that goal; and, lastly, that these schemes have so 
frequently curtailed governmental service and pro- 
duced fiscal chaos that the plan has been permanently 
discredited. 


The conclusion is inescapable that the tax limita- 
tion plan is an unintelligent and ineffective method 
of accomplishing desirable results. It is negative 
and selfish, rather than constructive and in the social 
interest. The surprising thing is that non-property 
owners have stood by and allowed tax limitation 
advocates so easily to interfere with public services 
and public finances. What a pity so much energy 
could not have been devoted to an intelligent effort 
to improve state and local fiscal systems! 


New Tax Publications 


Federal Tax Handbook: 1934-1935, by Robert H. 
Montgomery, C. P. A. Published by the Ronald 
Press Company, New York. 1190 pp. Price, $10.00. 

A worthy member of a distinguished line of fifteen 
annual Federal tax manuals, Montgomery’s 1934-1935 
edition provides valuable interpretative information 
with respect to tax questions originated by new pro- 
visions in the Revenue Act of 1934. The analytical 
discussions of the various provisions of law include 
the effect where applicable of the numerous court 
decisions, Board decisions, and Treasury rulings 
made during the past year. 

The observations on disputed points of law repre- 
sent the viewpoint of both a lawyer and certified 
public accountant who has made a special study of 
taxation for many years and has had an extensive 
practical experience as a tax counsellor. 

Besides enlargement of the interpretative matter, 
to the previous indexes are added an index to articles 
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of regulations and an index to Treasury Department 
rulings. The exhaustive _general index makes 
quickly accessible anyone of the hundreds of points 
relative to the Federal income tax, the Federal estate 
and gift taxes, and miscellaneous taxes levied by the 
Federal Government which are covered in the manual. 

Along with tax services providing current tax in- 
formation, Montgomery’s new tax handbook de- 
serves a prominent place in a well equipped tax 
library. 


Public Finance—Selected Readings, edited and an- 
notated by Elmer D. Fagan, Ph. D., professor of 
Kconomics, Stanford University and C. Ward Macy, 
’h. D., professor of economics, Coe College. Pub- 
lished by Longmans, Green and Co., 900 pp. Price, 


54.75. 


In bringing together in such excellently edited 
manner in a single volume the observations of lead- 
ing modern scholars on taxation, public credit and 
other aspects of public finance, the authors have 
performed a distinguished service not only for edu- 


} cational institutions but for the public at large, which 


» now as never before is taking a rational interest in 
fiscal affairs. 


The book is a valuable source of information of 
permanent use for reference purposes. It includes 
selections from studies of a galaxy of recognized 
authorities in special branches of the public finance 
held, including Paul Studenski, A. C. Pigou, W. N. 
Loucks, H. W. Peck, M. H. Hunter, R. T. Ely, J. P. 
Jensen, R. W. Nelson, Adolph Wagner, Alfred 
Marshall, Hugh Dalton, Sir Josiah Stamp, J. A. Hob- 
son, T. M. Carver, E. R. A. Seligman, M. S. Ken- 


| drick, S. E. Leland, H. G. Brown, H. D. Simpson, 


kK. G. Blakey, H. M. Groves, Edwin S. Todd, Jacob 
Viner, C. S. Shoup, T. S. Adams, H. L. Lutz, Clar- 
ence Heer, and Shutaro Matsushita. 

The wide scope of the book is partly indicated by 
some of the chapter titles as follows: Public Ex- 
penditures: Facts and Interpretations, Some ‘Eco- 
nomic Effects of Public Expenditures, The Ratio 
of Public to Private Expenditures, Classifications 
and Facets of Public Revenues, Ideals in Taxation, 
The Shifting and Incidence of Taxes, The General 
Property Tax, “The Classified Property Tax, Taxa- 
tion of Land Value: The Single Tax and the Incre- 
ment Tax, The Incidence of Real Estate Taxes, 
Taxation of Natural Resources, Income Taxation in 
the United States, Some Problems in Income Taxa- 
tion, The Incidence and Some Effects of Income and 
Excess Profits Taxes, Estate and Inheritance Taxa- 
tion, The Taxation of Business, The Taxation of 
Commodities, Economic Effects of Public Credit, 
Financial Administration. 

Many obsolete and inequitable taxes remain in 
effect largely because the public at large is unin- 
lormed on sound tax principles. Such a source book 
ot authentic information as Fagan and Macy have 
provided should aid in an appreciable measure in 
reducing benighted submission to regressive forms 
of taxation. 
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JUST OUT: 
TAXATION 


under the 


A.A. A. 


by 
KINGMAN BREWSTER 
JAMES S. Y. IVINS 


and 
PERCY W. PHILLIPS 





1. To what commodities do the “processing 
tax” and “compensating tax” apply? 

2. What is the difference between those two 
taxes? 





3. When and how is the rate of tax deter- 
mined? 





To whom and when are these taxes on im- 
ports payable? 


5. How often‘must returns be filed? 


How is the “equivalent unit” of a “com- 
peting commodity” determined ? 


NI 


When is a retailer subject to taxation 
under the A.A.A.? 


Consult Taxation under the A.A.A. for 
answers to the above and hundreds of other 
questions that have arisen under this new 
Act. 

The first book, written by nationally fa- 
mous tax men, on this vitally new problem. 


Order today! 


Baker, Voorhis & Co., 
119 Fulton St., New York City. 

Please send me one copy of TAXATION UNDER THE 
A.A.A. for five days’ examination. At the end of 
that time I will either send you my check for $5.00 
or return the book to you. 
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Enter The Law 


There are men now living who remember when the rifle 
hanging above the fireplace was the only symbol of law. 
Men whose fathers retained their freedom and self-respect 
by sheer force of arms. On lonely ranches, in scattered 
settlements, in far flung outposts, the individual backed his 
own conception of the right with the weapon with which 
he was handiest. 


The country filled with settlers. The frontier shifted. Citi- 
zens organized for legislation and its enforcement. Com- 
munity life became easier and safer. Road agents disap- 
peared. Cattle rustlers reformed. The frock-coated gamb- 
lers moved on. Little by little, not easily nor without effort, 
the machinery of law began to function. 


And one of the first to assist the Courts and lawmaking 
bodies was Shepard's Citations—a service built on the law 
of guidance rather than restraint. 


Shepard's Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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